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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 


decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 


or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 


Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 


(7 U.S.C. 71 et seq.), the Packers and Stockvards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 


U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C, 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 


472 (1942), It is unnecessary to cite the docket or decision 


number. Prior to 1942 the Secretary’s decisions were identified 


by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 12,752) 


In re FitcHeETT Bros., Inc. AMA Docket No. M 2-20. Decided 
October 10, 1969. 


Inclusion of direct delivery differential—Dismissal of petition 


Petitioner challenges the action of the market administrator in using the five- 
cent direct delivery differential in computing petitioner’s obligations 
under New York-New Jersey milk marketing Order No. 2 for milk 
purchased from a handler regulated under Connecticut milk marketing 
Order No. 15 and disposed of by petitioner from its plant in the Order 
No. 2 marketing area. As Order No. 2 expressly provides with respect 
to the milk involved that the direct delivery differential be used in 
computing the value of the milk under Order No. 2 for which petitioner 
is accountable, the action of the market administrator for Order No. 2 
is in accordance with law and the petition is dismissed. 

Mac D. Levin, Hackensack, N.J., and Marlin Stoutenberg, Poughkeepsie, 
N.Y., for petitioner. 

John G. Liebert for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). 
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The petitioner is a handler under Order No. 2 (7 CFR Part 
1000.2) regulating the handling of milk in the New York-New 
Jersey marketing area. The petitioner seeks a refund of $1,969.29 
from the market administrator for Order No. 2. 


The controversy has to do with milk purchased by petitioner 
from sources in Connecticut and disposed of by petitioner from 
its plant in the New York-New Jersey marketing area. Petitioner 
claims that, in calculating its financial responsibility for the milk 
under Order No. 2, the market administrator illegally included 
in the value of the milk a five-cent per hundredweight direct de- 
livery differential. 


A hearing upon the petition and an answer filed by the Con- 
sumer and Marketing Service, United States Department of Agri- 
culture, was held in Poughkeepsie, New York, on November 6, 
1968, before Hearing Examiner Jack W. Bain. Mac D. Levin of 
Hackensack, New Jersey, and Marlin Stoutenberg of Poughkeep- 
sie, New York, appeared for petitioner and John G. Liebert, Of- 
fice of the General Counsel, United States Department of Agri- 
culture, appeared for respondent. After the hearing the pao 
filed briefs or proposed findings, etc. 


The hearing examiner issued a recommended decision unfavor- 
able to petitioner and proposed dismissal of the petition. Peti- 
tioner filed exceptions and requested oral argument thereon. The 
oral argument was held in Washington, D. C., before the Judicial 
Officer on September 18, 1969. 


FINDINGS OF FACT 


1. Petitioner, Fitchett Bros., Inc., is a New York corporation 
whose address is Poughkeepsie, New York, and is a handler 
under Order No. 2. It operates a milk processing “pool” plant at 
Poughkeepsie which plant is regulated under Order No. 2 (7 
CFR Part 1002), but not under Order No. 15. 


2. During 1964, 1965, and 1966 petitioner purchased the milk 
here involved from Modern Milk Marketing Association, a pro- 
ducer cooperative, of Litchfield, Connecticut, a handler regulated 
under the Connecticut Milk Order (7 CFR Part 1015), herein 
called the Connecticut Order or Order No. 15. 


3. The milk here involved was: (1) picked up by Modern in 
its bulk tank trucks at farms of its producer members located 
more than 70 miles from New York City (within the meaning 
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of Order No. 2); (2) delivered directly from the farms to 
petitioner’s Poughkeepsie plant, which is in the 60-70 zone in 
the marketing area defined in Order No. 2; (3) classified and 
priced as Class II under the Connecticut Order, and assigned 
to Class II under Order No. 2. 


4, In computing petitioner’s obligations under Order No. 2 
in connection with the milk here involved, the market adminis- 
trator applied the Connecticut Order differential prescribed by 
section 1002.44 of Order No. 2 (7 CFR 1002.44), including the 
five-cent direct delivery differential prescribed by section 1002.71 
(c) of Order No. 2 (7 CFR 1002.71 (c)). 


5. The pertinent provisions of Order No. 2 are as follows: 


a. “§ 1002.44 Connecticut Order Differential. For milk 
subject to the classification and pricing provisions of Part 
1015 of this chapter which milk is received at a pool plant 
or a plant distributing milk ... in the marketing area which 
plant is not a regulated plant under Part 1015 of this chapter, 
each handler shall pay a differential for milk classified as 
Class I-A or Class II equal to the difference between the 
Class II price under Part 1015 of this chapter and the ap- 
propriate class price as adjusted for appropriate different- 
ials including the direct delivery differentials set forth in 
§ 1002.71 (c).” (Emphasis supplied.) 


b. “§ 1002.71 Location Differentials. (c) Direct delivery 
differentials. For pool milk received at a plant or pool unit 
milk received from farms in the 1-10 mile zone through 
the 61-70 mile zone, as determined pursuant to § 1002.42, 
the handler shall pay 5 cents per hundredweight in addition 
to any amounts required by other provisions of this section.” 


CONCLUSIONS 


Petitioner’s statements as to its grievances are somewhat 
vague and confusing. But, as Hearing Examiner Bain said in his 
recommended decision, the issue boils down to whether or not 
the market administrator should have used a five-cent direct 
delivery differential in computing petitioner’s obligations under 
Order No. 2 with respect to the milk referred to in the Findings 
of Fact. 


As can be seen from Finding of Fact 5, section 1002.44 of 
Order No. 2 expressly provides with respect to the milk involved 
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that the direct delivery differential be used in computing the 
value of the milk under Order No. 2 for which petitioner is ac- 
countable. 


Petitioner invokes as authority for the invalidity of the use 
of the differential in the circumstances Fitchett Bros., Inc. v. 
Orville Freeman, 241 F. Supp. 181 (S.D.N.Y. 1965), 24 A.D. 730 
(1965). The Court, however, pointed out that while the order 
provisions applicable to the transactions in that case made no 
mention of the direct delivery differential, the order had been 
amended later to include specifically the direct delivery differen- 
tial in computing the value of the milk under Order No. 2. 


Order No. 2, then, prescribes the addition of the five-cent 
direct delivery differential in the computation under section 
1002.44. This is required in order to equalize prices paid for 
Class I-A milk and Class II milk between milk regulated by 
Order No. 15 but delivered to a plant under Order No. 2 in the 
70-mile zone and milk regulated by Order No. 2 delivered within 
such zone from producers under Order No. 2. 


Petitioner voices numerous criticisms of the action complained 
of and some of these might be regarded as attacks on the perti- 
nent order provisions. Petitioner, however, falls far short of 
establishing any invalidity in the provisions. 


In view of the foregoing, the relief requested by the petition 
is denied and the petition is dismissed. 


(No. 12,753) 


In re ARVIN RAWLINGS and BLAIR GREAVES. AMA Docket No. 
M 136-1. Decided October 30, 1969. 


Rule-making proceeding—Application to dismiss—Granted 


Petitioners seek to have Preston, Idaho, eliminated from the marketing area 
regulated by the Great Basin Milk Marketing Order. As this is relief 
for which the forum is a rule-making proceeding under § 8c (3) and (4) 
of the act and respondent’s application to dismiss states that a hearing 
to amend that order is to be held and that petitioners have been notified 
thereof and since the petition has other defects the application to dismiss 
is granted and the petition is dismissed. 
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Petitioners pro se. 
John A. Campbell for respondent. 


ORDER DISMISSING PETITION 
Decision by Thomas J. Flavin, Judicial Officer 


In this proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), the Deputy Administrator, 
Regulatory Programs, Consumer and Marketing Service, United 
States Department of Agriculture, filed an application to dismiss 
the petition or, in the alternative, that petitioners file additional 
information. 


Petitioners have not filed any opposition to the application 
to dismiss. 


As claimed by respondent, the petition filed does not comply 
with the requirements of section 900.52 of the applicable rules 
of practice (7 CFR Part 900, Subpart 900.50 et seq.) in that 


(1) each petitioner has failed to state fully his address 
and principal place of business and whether his busi- 
ness is conducted by an individual, partnership or 
corporation ; 


(2) the petition fails to specify the provisions of the order 
or the obligations imposed under the order that peti- 
tioners challenge; 


(3) the petition does not contain a full statement of the 
facts upon which the petition is based; and 


(4) the petition does not contain the affidavit required 
by section 900.52 (b) (6) of the rules of practice. 


It is evident that the petition, with attachments of signatures 
by producers, seeks to have Preston, Idaho, eliminated from the 
marketing area regulated by the Great Basin Milk Marketing 
Order (7 CFR Part 1136). This is relief for which the forum is 
a rule-making proceeding under section 8c (3) and (4) of the 
act (7 U.S.C. 608c (3) and (4)). Respondent’s application to 
dismiss recites that a hearing to amend that order is to be held 
in the near future and that petitioners and the producers whose 
signatures appear on the attachments to the petition have been 
notified of the hearing to be held and have been solicited for 
proposals for inclusion in the hearing notice. 
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In view of the foregoing, the application to dismiss is granted 
and the petition is dismissed. 


(No. 12,754) 


In re EXETER ORCHARDS ASSOCIATION. AMA Docket No. F&V 
907-1. Decided October 31, 1969. 


Allotment—Short life oranges—Unpublished percentage rule— 
Dismissal of petition 


On the basis of the facts presented, it cannot be said that the action of the 
Navel Orange Administrative Committee in denying petitioner’s applica- 
tion for an allotment for short life oranges is not in accordance with law. 
Petitioner failed to establish that the Committee had an unpublished 
rule that to get a short-life orange allotment short-life oranges had to 
constitute 75 percent of the handler’s regular allotment. 


Robert E. Moock, of McCormick, Moock & McCormick, Visalia, Cal., for 
petitioner. 
Wilbur W. Jennings for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). 


Petitioner is a handler of navel oranges subject to Order No. 
907 (7 CFR Part 907) regulating the handling of navel oranges 
in Arizona and parts of California. Petitioner complains of ad- 
ministrative actions taken under the order which did not give 


the petitioner the allotment for short life oranges which peti- 
tioner sought. 


A hearing upon the petition and answer was heard before 
Hearing Examiner Herbert L. Perlman and, after the hearing 
and the submission of briefs, he issued a recommended decision 
and a proposed order unfavorable to petitioner. Petitioner did 
not file exceptions thereto. In view of this and upon consideration 
of the entire record, the recommended decision and proposed 
order are adopted as the final decision and order herein. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed December 30, 1968, attacking the denial by the Navel 
Orange Administrative Committee, established pursuant to Order 
No. 907, as amended (7 CFR 907.1 et seq.), issued under the 
act and regulating the handling of navel oranges grown in 
Arizona and designated part of California, of a short life allot- 
ment! under such order for oranges handled by petitioner, a 
handler regulated by the order. On Jaunary 17, 1969, petitioner’s 
request for interim relief pending a decision on the merits was 
denied and respondent filed an answer to the petition January 
29, 1969. 


Petitioner contends, in effect, that the denial of, and the man- 
ner in which the administrative committee denied, its application 
for short life allotments are arbitrary and not in compliance with 
the order and the rules and regulations issued thereunder. Re- 
spondent denies that such is the case. 


An oral hearing was held in Fresno, California, June 19, 1969, 
before Herbert L. Perlman, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. At the 
hearing, petitioner was represented by Robert E. Moock, of Mc- 
Cormick, Moock and McCormick, Attorneys at Law, Visalia, 
California, and respondent was represented by Wilbur W. Jen- 
nings, Office of the General Counsel, United States Department 
of Agriculture. After the hearing the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. Petitioner, Exeter Orchards Association, is a corporation 
organized and existing under the laws of the State of California 
with its address at 1250 East Myer, Exeter, California, and its 
principal place of business located at Exeter, California. Peti- 
tioner is a handler under Order No. 907, as amended (7 CFR 
907.1 et seq.), issued under the act and regulating the handling 


1. Under the order, provision is mnde “to permit handlers controlling oranges of short life 
to handle during the normal marketing period of such short life oranges as large a propor- 
tion of oranges as the average which will be handled by all handlers.” (See section 907.61). 
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of navel oranges grown in Arizona and designated part of Cali- 
fornia. 


2. On the basis of evidence adduced at a public hearing held 
in Los Angeles, California, beginning April 27, 1953 pursuant 
to public notice thereof (18 F.R. 1888), the Secretary, on August 
5, 1953, issued a decision (18 F.R. 4708) with respect to a pro- 
posed marketing agreement and order regulating the handling 
of navel oranges grown in Arizona and designated part of 
California. The decision of the Secretary reads, in pertinent 
part, as follows: 


Because of climatic conditions in several producing locali- 
ties, oranges are produced which do not possess the keeping 
quality of other oranges produced in the same prorate dis- 
trict. The shipping life of such oranges, therefore, is shorter 
than the shipping life of other oranges in the same district. 
To require handlers of such oranges to market their oranges 
at the same rate as other handlers would result in a greater 
loss to such handlers than to other handlers, because the 
oranges shipped during the latter part of the shipping sea- 
son would not be capable of being shipped to consuming 
markets in good condition. It would not be equitable, there- 
fore, to require such handlers to ship such oranges at the 
same rate as all other handlers, and the marketing agree- 
ment and order should contain provisions permitting a more 
rapid rate of movement of such oranges. These provisions 
should permit the issuance of “short life” allotments to 
handlers of such fruit. 


The testimony revealed that oranges which do not possess 
the same shipping life as other oranges produced in the same 
district do not always exist in clearly delineated regions. 
As a consequence, this problem is one which, for the produc- 
tion area as a whole, cannot be met on the basis of isolated 
areas to be given special treatment. Moreover, there are 


handlers shipping oranges of both short and normal life, 
and some of these handlers customarily intermingle their 
short life and normal life oranges in their operations and 
thus handle their total supply of oranges with undue diffi- 
culty. Therefore, the difficulties experienced by a handler 
in handling his short life oranges, together with his other 
oranges, provides the basis for determining his need for ac- 
celerated movement of his short life oranges. 
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The marketing agreement and order should provide that 
the committee shall withhold from the allotments of all 
handlers on a uniform proportionate basis for all handlers, 
an amount sufficient to permit handlers of short life oranges 
to handle, during the normal marketing period of such short 
life oranges, as large a proportion of oranges as the average 
which will be handled by all handlers in the same prorate 
district. A handler of short life oranges is a handler who is 
unable to handle, during the normal marketing period of 
the oranges grown in the prorate district, as large a pro- 
portion of oranges as the average which will be handled by 
all handlers in the same prorate district. The committee 
should determine the extent to which each such short life 
handler needs short life allotments, and allocate such allot- 
ments to each such handler at a uniform weekly rate, inso- 
far as practicable, during the normal marketing period of 
his short life oranges. After a handler of short life oranges 
has received sufficient short life allotments to make the total 
allotments issued to him equal proportionately to the average 
allotments to be issued to all handlers in the same prorate 
district, the allotments that would have been due to such 
handler of short life oranges in the absence of accelerated 
movement should thereafter be allocated to handlers from 
whom the allotments were withheld. This procedure should 
be carried out in such a fashion that equities resulting from 
such computations will be maintained for all handlers in 
each prorate district. The mechanics of the issuance and 
pay back of short life allotments under the former orange 
order, i.e., Order No. 66, as amended, proved satisfactory 


and should serve as a basis for operation of the short life 
provision under the proposed marketing agreement and 
order. 


Handlers desirous of receiving short life allotments should 
apply for such allotments on the basis of forms and in the 
light of procedures formulated by the committee, with the 
approval of the Secretary, governing the issuance of short 


life allotments, in order that a regular and orderly procedure 
may be adopted to carry out these provisions of the program. 


Some of the evidence in support of these findings and conclusions 
may be found at pages 846-875 of the promulgation hearing rec- 
ord and Exhibit 31 received in evidence at such promulgation 
proceeding (Respondent’s Exhibit L). 
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8. The order regulating the handling of navel oranges grown 
in Arizona and designated part of California and the rules and 


regulations issued pursuant to the order read, during the period 
involved herein, in pertinent part, as follows: 


§ 907.61 Short life allotments. 


Notwithstanding the provisions of § 907.54 the committee 


shall withhold from the allotment of handlers on a uniform 
proportionate basis for all handlers, an amount sufficient to 
permit handlers controlling oranges of short life to handle 
during the normal marketing period of such short life 
oranges as large a proportion of oranges as the average 


which will be handled by all handlers. Handlers controlling 
oranges of short life may apply for such withheld allotment, 
and such application shall be made on forms supplied by the 
committee and shall be accompanied by information neces- 
sary to permit the committee to determine the validity of 


such applicant’s claim to allotment. The committee shall 


determine, on the basis of all available information, the ex- 
tent to which a handler needs allotment under the provisions 
of this section and pursuant to such determination -shall 
allocate such allotment to such handler at a uniform weekly 


rate, insofar as practicable, during the normal marketing 


period of his short life oranges. Such determination and al- 


lotment issued pursuant thereto shall permit the handling 
in total during periods of open movement and under volume 
regulations of a quantity of short life oranges equal pro- 


portionately to the average to be handled by all handlers 


of oranges within the prorate district. After a handler of 


short life oranges has received allotment sufficient to per- 
mit such total handling, allotment thereafter due such han- 
dler of short life oranges shall be allocated to handlers 


from whom allotment has been withheld. Short life allot- 


ments may be used only in the handling of short life oranges, 


The committee shall, with the approval of the Secretary, 
adopt procedural rules and regulations to effectuate the 
provisions of this part. Allotments withheld, issued, and 
allocated, and averages computed under this part shall be 


on a prorate district basis. 


§ 907.114 Short-life allotments. 


(a) Qualification for short-life allotment. A handler shall 
be considered to have short-life oranges when he has 
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oranges which historically are known to lack keeping quali- 
ties which will permit him to handle, during the normal 


marketing period for the oranges grown in the prorate dis- 
trict, the same proportion of his oranges as the average 
which will be handled by all handlers. 


(b) Application to be filed. Each handler controlling 


short-life oranges who desires to obtain short-life allot- 


ments shall file with the committee, at the time of filing of 
his application for a Prorate Base and Allotments, an appli- 
cation for such allotment on N. O. A. C. Form No. 10. The 
application shall contain the following information: Name 


and address of applicant; location of each grove having 


short-life oranges; a record covering a period of at least 
the ten immediately preceding years showing the marketing 
period of the oranges covered by the application; a sug- 
gested shortened marketing season showing the final date 


when the short-life oranges covered by the application 


would be marketed; and a showing satisfactory to the com- 


mittee why the oranges controlled by the applicant cannot 
be marketed during the normal marketing period for the 
applicable district through appropriate adjustment within 
the handler’s packinghouse. 


4. On December 8, 1968, petitioner, through its manager, 


David B. McFall, accompanied by Robert T. Dofflemyer, a repre- 
sentative of Dofiemyer Corporation, a grower of short life navel 
oranges handled by petitioner, filed with the Navel Orange Ad- 


ministrative Committee, the administrative agency established 


under the order, NOAC Form No. 10, entitled APPLICATION 


FOR ALLOTMENT FOR SHORT-LIFE NAVEL ORANGES. 
(Petitioner’s Exhibit 1). Such application listed the estimated 
total production of navel oranges controlled by petitioner as 
205,000 field boxes of oranges with the estimated quantity of 


short life oranges controlled by it being 30,000 field boxes of 


oranges. The application listed a suggested ending date of Jan- 


uary 15, 1969, for the shortened marketing period of the short 
life oranges involved and in response to the request on the appli- 
cation that the applicant ‘Give reasons why short-life oranges 


controlled by you cannot be marketed through appropriate ad- 
justments within your Packinghouse” petitioner stated “No pro- 


rate available.” In connection with its application petitioner also 
submitted the following: 
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Historically the Naranjo area is noted for its early matur- 


ity and short life. The 1968-69 crop was mature enough to 


start picking October 20th this year two weeks ahead of 
our earliest starting date in the last ten years. We were 
unable to start at that time due to the scarcity of pickers. At 
the time we commenced picking with a very short crew the 


oranges were testing 9.5 and at the present time they are 


testing between 12 and 12.6 and showing such outward 
signs of maturity as wrinkling of the rind and excessive 
decay. It is our opinion that the life of this fruit will be 
even shorter than in a normal year and it is obvious that 


under the proposed schedule of shipments that our shipping 
season will be extended far beyond our normal time of 
completion as shown by the attached form. 


5. On December 3, 1968, the Navel Orange Administrative 
Committee unanimously denied petitioner’s application. The 
oranges for which petitioner sought such allotment were short 


life oranges. The minutes of the December 8, 1968 committee 
meeting read, in pertinent part, as follows: 


The Manager reported filing by Exeter Orchards Associa- 
tion, Exeter, California, of an application pursuant to § 
907.61 of the Order, as amended, for short life allotments, 


stating that the quantity of short life oranges applied for 
represents 14 percent of total tree crop volume controlled. 


Following general discussion motion was made by Sha- 
moon, seconded by Wollenman, that the Committee hereby 
deny said Application on the basis of volume representation 


of Short Life oranges in relation to total volume of Navel 


oranges controlled by Applicant, indicating that marketing 
thereof can be accomplished during the normal marketing 
period for District 1 Navel oranges through appropriate 
adjustment within the handler’s packinghouse. UNANI- 
MOUSLY CARRIED. 


6. Pursuant to the request of David B. McFall for written 
confirmation of the committee action, the then manager of the 
Navel Orange Administrative Committee sent McFall the follow- 
ing letter dated December 4, 1968: 





In view of your presence at the Committee meeting held 
Tuesday, December 3, 1968, purpose of this communication 
is to confirm that action was taken denying Exeter Orchards 
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Association’s application for short life allotments on an 
estimated 30,000 field boxes out of an estimated total of 


205,000 field boxes of Navel oranges controlled for the 
1968-69 season. 


As explained, the Committee has used a short life allot- 
ment qualification guideline requirement of approximately 
75 of the estimated total quantity of oranges controlled by 
an Applicant handler. In this connection, § 907.114(b) of 


Marketing Order Rules and Regulations requires in part 
“« _. —._ —— a showing satisfactory to the Committe why the 
oranges controlled by Applicant cannot be marketed during 
the normal marketing period for the applicable District 


through appropriate adjustment within the handler’s pack- 
inghouse’”’. 
Counsel for petitioner sent a letter dated December 17, 1968 to 


the then manager of the committee which reads, in part, as 
follows: 


We represent the Exeter Orchards Association of Exeter, 
California. 


Our client informs us that they made an application for 
a short-life allotment at the December 3, 1968 meeting of 


the Prorate Committee. We are further informed that this 


application was denied on the basis that the handler of the 
fruit did not have sufficient short-life fruit to justify an 
allotment. Furthermore, that the Committee had adopted 
a rule which provides that if a handler does not have at 


least 25% of its fruit in the short-life category, it is not 
entitled to a short-life allotment. 
We wonder if you would be so kind as to send us a copy 


of this rule and inform us as to when it was adopted by the 
Committee. 


In reply to the letter of December 17, 1968, the then manager 
of the committee, in a letter dated December 19, 1968, quoted 


section 907.114 of the rules and regulations issued pursuant to 
the order and then stated the following: 


Particular reference is made to the last sentence of para- 
graph (b) requiring on the part of applicant “a showing 
satisfactory to the Committee why the oranges controlled 
by the applicant cannot be marketed during the normal 
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marketing period for the applicable district through appro- 
priate adjustment within the handler’s packing house.” 
7. Counsel for petitioner, by letter dated December 19, 1968 


to the Navel Orange Administrative Committee, requested that it 
reconsider its decision of December 3, 1968 (Petitioner’s Exhibit 


5). On December 23, 1968, the committee reconsidered and re- 
affirmed its December 3, 1968 decision. The minutes of the De- 


cember 23, 1968 committee meeting read, in pertinent part, as 
follows: 


The Manager read in its entirety a communication from 
McCormick, Moock & McCormick, Attorneys at Law, Vis- 


alia, California, representing Exeter Orchards Association, 
requesting that the Committee reconsider its action of De- 
cember 3, 1968, denying Exeter Orchards Association’s ap- 


plication for short life allotments. 


Following reconsideration, motion was made by Powell, 
seconded by Kline, that the Committee hereby reaffirm its 


action taken on December 3, 1968, denying Exeter Orchards 
Association’s application for short life allotments and in- | 





structed management to confer with General Counsel- Jen- 
nings in replying to the communication from McCormick, 


Moock & McCormick. 


Vote on the motion resulted as follows; in favor: Luallen, 
Kline, Burrill, Faessel, Powell, Weisbrod and Frantz. Ab- 
staining: Boydston and Wollenman, due to employment of 
the same Attorneys on a retainer basis. The Chair declared 
the MOTION CARRIED. 


~~ 








PROPOSED CONCLUSIONS 


I 










Much of the controversy herein results from a. basic dispute 
or disagreement between the parties as to the operation of the 
order in connection with short life allotments. Petitioner does 
not contend that it is entitled to such an allotment merely by 
showing that the fruit involved is short life in nature. Petitioner 
does aver, however, that when the fruit is demonstrated to be 
short life and a showing is made to the Navel Orange Adminis- 
trative Committee that the handler cannot market such fruit 
without taking or utilizing normal or regular allotment, that is, 
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allotment needed to market normal life fruit, then the handler 


is entitled to short life allotment. Stated another way, petitioner 


contends that the order and the rules and regulations issued 
thereunder do not and cannot require that a handler utilize a 
portion of his normal allotment to market fruit having a short 


life. 


Such is not the case. In fact, it seems to us, that the order, 
the “legislative history” thereof, and the rules and regulations 
issued pursuant to the order clearly contemplate such result. 


Under the order, provision is made “to permit handlers con- 
trolling oranges of short life to handle during the normal market- 
ing period of such short life oranges as large a proportion of 
oranges as the average which will be handled by all handlers.” 
(See section 907.61). Such provision was enacted in recognition 
of the existence of oranges with a shorter shipping life than other 
oranges and the need to provide a more rapid rate of movement 
or shipment for such oranges. But, in the decision of the Secretary 
which preceded the issuance of Order No. 907 and upon which it 
was based, it was further recognized that “... there are handlers 
shipping oranges of both short and normal life and some of these 
handlers customarily intermingle their short life and normal life 
oranges in their operations and thus handle their total supply 
of oranges without undue difficulty” (emphasis supplied) (See 
Finding of Fact 2). The Secretary then concluded that “. . . the 
difficulties experienced by a handler in handling his short life 
oranges, together with his other oranges, provides the basis for 
determining his need for accelerated movement of his short life 
oranges.” (emphasis supplied) (See Finding of Fact 2). 


It is patent, it seems to us, that the decision of the Secretary 
envisioned and intended the very thing that petitioner contends 
cannot be done under the order and that petitioner’s reading of 
such decision is strained and artificial. It appears from the de- 
cision that it was anticipated that a handler could and would 
utilize regular allotment in marketing short life oranges and that 
his total marketing picture would be considered in determining 
whether the handler was in need of special short life allotment. 
This is confirmed by the testimony with respect to short life 
allotments adduced at the promulgation hearing. (See Respon- 
dent’s Exhibit L). Such testimony dealt with the flexibility of 
packinghouse operations and did not suggest any limitation of 
the kind advanced by petitioner. In fact, such testimony de- 
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scribed pooling operations within an individual packing house 
and the fitting of harvesting and marketing policies therein and 
the movement of fruit without regard to the grower thereof so 
as to market the maximum quantity of fruit within allotment. 
Moreover, such testimony takes on added significance by virtue 
of the fact that under the order handlers and not growers receive 
the allotments issued thereunder and have control of the oranges 
to be assigned to such allotments, that is, the selection from the 
oranges controlled by the handler of the oranges to be shipped 
under a weekly prorate allotment. Under petitioner’s contract 
with the grower of the short life oranges involved and presum- 
ably with the other growers whose oranges it handled, petitioner 
had such control. (See Respondent’s Exhibits B and C). The 
regular allotment given to the handler is not allocated to any 
particular grower, grove or oranges. In the scheme of regulation, 
the handler has flexibility with respect to the oranges to be 
shipped under the allotment received. 


Pursuant to section 907.61 of the order, rules and regulations 
were promulgated in connection with short life allotments. Sec- 
tion 907.114 thereof, in part, sets forth the procedure to be 
followed in applying for a short life allotment and contains as 
one of the requirements for such an allotment “. . . a showing 
satisfactory to the committee why the oranges controlled by the 
applicant cannot be marketed during the normal marketing 
period for the applicable district through appropriate adjustment 
within the handler’s packinghouse”’ (emphasis supplied). Peti- 
tioner does not challenge the validity of such provision but mere- 
ly alleges that it does not contain, in the adjustment referred to 
therein, reference to the utilization of regular allotment to handle 
or ship short life oranges. It is difficult to imagine what, under 
normal conditions or circumstances, such language refers to, 
that is, what packinghouse adjustments are contemplated, other 
than adjustments in the use of all allotments available to the 
handler of short life and normal life fruit. This language, with- 
out more, specifically authorizes what petitioner contends, in 
effect, cannot be done. But, we are not restricted to the wording 
of section 907.114 alone. As indicated above, such portion of sec- 
tion 907.114, when viewed in the light of the pertinent decision 
of the Secretary and the promulgation hearing record upon which 
it was based, can only be construed in a manner contrary to pe- 
titioner’s contentions herein. In other words, all oranges control- 
led by and total allotment issued or to be issued to a handler may 
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be considered in determining his need for a special short life 
allotment. Stated another way, the order clearly authorizes, in 
deciding whether short life allotment is to be issued to an ap- 
plicant therefor, consideration of whether a handler-applicant 
could or could not market such fruit without special allotment 
by adjustments in his packinghouse, including the use of regular 
allotment to market short life fruit.2 (See also footnote 3, infra) 


Il 


We turn now to petitioner’s specific complaint herein, that is, 
the denial by the Navel Orange Administrative Committee of its 
application for short life allotment on the basis of an alleged 
unpublished numerical percentage rule. Petitioner contends that 
the committee has adopted a rule whereby an application for 
short life allotment is denied if the short life fruit of an appli- 
cant for short life allotment does not constitute 75 percent of 
the total fruit handled by such handler. Of course, petitioner has 
the burden of proving such rule and the invalidity of the action 
of the committee in denying its application by reason thereof. 
See, e.g., Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67, 
70 (E.D. Pa. 1944), aff’d 149 F.2d 860 (3d Cir. 1945); In re 
Boonville Farms Cooperative, Inc., 23 A.D. 383, 385 (1964), aff’d 
23 A.D. 1830 (N.D. N.Y. Oct. 29, 1964); In re Vaughn-Griffin 
Packing Company, 27 A.D. 6 (1968), aff’d in part, 27 A.D. 1190 
(M.D. Fla. Sept. 20, 1968). This petitioner has failed to do. 


It is clear from the record that the administrative committee 
under the order did consider the relationship of petitioner’s short 
life oranges to its total oranges in determining its application. 
However, petitioner has not established the existence of an un- 
published committee rule requiring a handler to have 75 percent 
of his fruit as short life fruit to qualify for a short life allot- 
ment even taking into account the December 4, 1968 letter of the 
then manager of the committee (See Finding of Fact 6). Various 
percentages were testified to at the hearing herein ranging from 
50 percent to 75 percent and witnesses intimately connected with 
the operation of the order testified that no established or fixed 
percentage and no fixed committee rule existed. The minutes of 


2. Petitioner’s arguments with respect to the alleged inequity of such a result go to the 
wisdom of such a rule and would, perhaps, be more appropriate in a rule making proceed- 
ing. Cf., e.g., In re Griffin & Brand of McAllen, Inc., 24 A.D. 415, 419-420 (1965); In re 
Independent Milk Producer-Distributors’ Association, 20 A.D. 1 (1961); In re Hygeia Dairy 
Company, 19 A.D. 257, 273 (1960), aff'd S.D. Tex June 19, 1964; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), aff’d N.D. Ind. Sept. 10, 1958. We find no legal invalidity in 
connection therewith and petitioner does not, in reality, so contend. 
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the committee meeting of December 3, 1968 at which petitioner’s 
application was considered merely state that such application 
was unanimously denied “on the basis of volume representation 
of Short Life oranges in relation to total volume of Navel oranges 
controlled by Applicant, indicating that marketing thereof can 
be accomplished during the normal marketing period for District 
1 Navel oranges through appropriate adjustment within the 
handler’s packinghouse.” 


III 


Petitioner’s application presented to the committee December 
8, 1968 stated that petitioner controlled 205,000 field boxes of 
navel oranges, of which 30,000 field boxes, or approximately 14.6 
percent, represented oranges of short life and such application 
listed January 15, 1969 as the applicant’s suggested ending date 
for the marketing of its short life oranges. In the space on the 
application form calling for the reasons why short life oranges 
controlled by the applicant cannot be marketed through appro- 
priate adjustments within the applicant’s packinghouse, peti- 
tioner stated “No prorate available.” In addition, petitioner 
supplied an additional statement in connection with its short life 
allotment application. (See Finding of Fact 4). 

While the Chairman of the Executive Committee of the Navel 
Orange Administrative Committee testified as to various consid- 
erations of the Executive Committee with respect to an applica- 
tion for short life allotment and that under usual circumstances 


such committee would see such an application prior to its con- 
sideration by the full administrative committee, he further testi- 
fied that petitioner’s application was presented directly to the 
full committee and that the Executive Committee did not have 
a prior opportunity to review the application. Accordingly, his 
testimony as to the usual procedure and the customary delibera- 
tions of the Executive Committee with respect to applications 
for short life allotment, cannot be considered in connection with 


the denial of petitioner’s application.* 


As stated above, the committee considered the relationship of 
petitioner’s short life fruit to the total navel orange crop con- 








3. It is significant, however, in connection with our findings in part I of these Conclusions 
that this witness who had many years of experience on the Executive Committee stated that 
the Executive Committee had never had an application for short life allotment where the 
percentage of short life fruit was as small as petitioner’s and that generally the applicants 
had 80 to 100 percent short life fruit with the lowest percentage having been 65 percent. 
This was corroborated, in effect, by the testimony of a longtime employee of the committee. 
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trolled by petitioner in determining whether petitioner had made 
the necessary showing set forth in section 907.114 of the rules 
and regulations issued pursuant to the order.‘ Of course, this 
relationship was necessarily considered in the light of the appli- 
cation filed and the suggested ending date contained therein for 
marketing the short life oranges involved. The committee need 
not have accepted petitioner’s suggested ending or finishing date 
and the record indicates that such date is rarely accepted. How- 
ever, the record herein does not indicate that the committee re- 
jected such date. It apparently denied the application with the 
ending date as stated therein. Also, a member of the committee 
testified, in effect, that the committee’s projected shipping sched- 
ule for the 1968-69 season was a further consideration in de- 
termining an application for short life allotment. 


Under section 907.114, it was petitioner’s burden to show the 
committee why the short life oranges controlled by it could not be 
marketed during the normal marketing period for District 1 
through “appropriate adjustment within the handler’s packing- 
house.” Petitioner stated in its application that it could not make 
such adjustments because it had “No prorate available.” This 
was not the case under the order as petitioner’s regular allot- 
ment was available for this purpose, as set forth in part I of 
these Conclusions, and it controlled the timing of the shipment 
of the oranges for which it received prorate base and allotment. 
In addition, the statement of petitioner’s manager to the com- 
mittee on December 3, 1968 did not present any special or unique 


circumstance in connection with a handler’s ability or inability 
to make adjustments within the packinghouse. 


We cannot say, on the basis of the facts presented to it, that 


the committee’s action in denying petitioner’s application for 
short life allotment was “not in accordance with law.” There is 
no evidence of discrimination or an abuse of discretion by the 
committee. (See also footnote 3). It is clear that the fact that 


petitioner’s short life oranges represented only 14.6 percent of 
the oranges it controlled weighed heavily with the committee 


in its decision. However, the relationship of a handler’s short 
life fruit to his total fruit is, it seems to us, a proper considera- 
tion with respect to an application for short life allotment and 
the question of whether the handler can or cannot market short 


4. It is undisputed that the oranges in question were oranges of short life. 
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life oranges during the normal marketing period through appro- 
priate adjustment within his packinghouse.® 


In view of all the foregoing, the petition should be dismissed. 


All contentions of the parties presented for the record have been 
considered and whether or not specifically mentioned herein, any 
suggestions, requests, etc., inconsistent with this decision are 
denied. 


PROPOSED ORDER 


The relief requested by petitioner is denied and the petition 
is dismissed. 


5. It should be stated at this point, perhaps, merely as an afterthought that even without 
benefit of short life allotment petitioner marketed more of its oranges in regulated channels 
than the average of the industry, that is, petitioner shipped 76 percent of its navel oranges 


in regular channels while the industry average was 72 percent during the 1968-69 marketing 
season. 
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AGRICULTURE DECISIONS 


Page 
Commodity Exchange Act 
KERRIGAN, MyYLes J., THOMPSON B. SANDERS, AND 
O’CONNOR GRAIN Co. CEA Docket No. 162. 
Trading in excess of limits—Denial of trading 
privileges—Suspension of registration—Stipulation 1239 


(No. 12,755) 


In re MYLES J. KERRIGAN, THOMPSON B. SANDERS, and O’CONNOR 
GRAIN Co. CEA Docket No. 162. Decided October 23, 1969. 


Trading in excess of limits—Denial of trading privileges— 
Suspension of registration—Stipulation 


The activities of respondent Kerrigan in trading in corn futures in excess 
of the trading limits, resulting in false entries being made on the trading 


card of respondent Sanders and in the records of the partnership respon- 


dent for the purpose of concealing such excess trading, are violations 
of the act for which suspension of registration and denial of trading 
privileges on all the contract markets are ordered against respondent 
Kerrigan for 30 days and against respondent Sanders for 10 days. Sus- 
pension of registration and denial of trading privileges are also ordered 


against the partnership respondent for a period of five days, but these 
sanctions against the partnership shall be held in abeyance. 
Earl L. Saunders for Commodity Exchange Authority. 


John J. Enright, of Arvey, Hodes & Mantynband, Chicago, Ill., and 
Mitchell Edelson, Sr., of Chicago, Ill., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing on June 19, 1969, by the Assistant Secretary 
of Agriculture. Respondent Myles J. Kerrigan is charged with 
violating sections 4a and 4i of the act (7 U.S.C. 6a, 6i), sections 
15.01, 15.02, 15.08, 18.00, and 18.05 of the regulations issued 
thereunder (17 CFR 15.01, 15.02, 15.03, 18.00, 18.05), and the 
order of the Commodity Exchange Commission establishing 
limits on positions and trading in corn futures (17 CFR 150.1), 
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and all of the respondents are charged with violating sections 


4, 4b, 4c, and 4g of the act (7 U.S.C. 6, 6b, 6c, 6g), and section 
1.35 of the regulations (17 CFR 1.35). 


An oral hearing was held in Chicago, Illinois, on October 15 
and 16, 1969, before Jack W. Bain, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 


On October 17, 1969, the respondents filed a stipulation in which 


they admit the jurisdictional facts alleged in paragraphs I 
through V of the complaint, admit, for the purposes of this 
proceeding, most of the remaining factual allegations, waive the 
report of the Hearing Examiner, and consent to the entry of the 
order contained herein. 





FINDINGS OF FACT 





1. Respondent Myles J. Kerrigan, an individual whose ad- 
dress is Room 1437, 141 West Jackson Boulevard, Chicago, Illi- 
nois 60604, is now, and was at all times material herein, a mem- 


ber of the Board of Trade of the City of Chicago (hereinafter 


called the Chicago Board of Trade) and a general partner in re- 


spondent O’Connor Grain Co. Respondent Kerrigan is now a 
registered floor broker under the Commodity Exchange Act 
(hereinafter called the act). 


2. Respondent Thompson B. Sanders, an individual whose ad- 


dress is Room 1487, 141 West Jackson Boulevard, Chicago, 


Illinois 60604, is now, and was at all times material herein, a 
registered floor broker under the act, a member of the Chicago 


Board of Trade, and an employee of respondent O’Connor Grain 
Co. 





3. Respondent O’Connor Grain Co, is a partnership whose ad- 
dress is Room 1487, 141 West Jackson Boulevard, Chicago, IIli- 


nois 60604. The said partnership is now, and was at all times 
material herein, a registered futures commission merchant under 
the act and a clearing member of the Chicago Board of Trade. 


4, The Chicago Board of Trade is now, and was at all times 
material herein, a duly designated contract market under the act. 


5. The transactions referred to herein were in corn futures 
on or subject to the rules of the Chicago Board of Trade and 
were capable of being used for hedging transactions in interstate 


commerce in corn or the products or by-products thereof, or de- 
termining the price basis of transactions in interstate commerce 
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in corn, or delivering corn sold, shipped, or received in inter- 
state commerce. All such transactions made for the account of 


respondent Myles J. Kerrigan were speculative and were carried 
by respondent O’Connor Grain Co. 


6. (a) On June 29, 1966, respondent Myles J. Kerrigan, acting 
for his own account, purchased 1,920,000 bushels and sold 


1,970,000 bushels of corn futures, and reported such purchases 


and sales to the Commodity Exchange Authority. In addition, 


respondent Kerrigan, on the same date, purchased 1,000,000 
bushels of March 1967 corn futures from another floor trader, 
John L. Georgas, not a respondent herein, at $1.40 per bushel, 
and sold 1,000,000 bushels of May 1967 corn futures to the said 


John L. Georgas at $1.42 per bushel. Respondent Kerrigan did 


not enter such purchase or sale on his trading card, or report 
them to the Commodity Exchange Authority. Respondent Kerri- 
gan requested respondent Thompson B. Sanders to record such 
purchase and sale on his trading card as though they had been 
made by respondent Sanders. In compliance with such request, 


respondent Sanders entered on one of his trading cards a pur- 


chase of 1,000,000 bushels of March 1967 corn futures at $1.40 


per bushel and a sale of the same quantity of May 1967 corn 
futures at $1.42 per bushel, and turned in such card to respon- 
dent O’Connor Grain Co. as a result of which the records of 


respondent O’Connor Grain Co. showed that such purchase and 


sale were made for the account of, and that the resulting posi- 


tions were held by, respondent Sanders. In truth and in fact and 
as the respondents knew, the entire purchase of the 1,000,000 
bushels of March 1967 corn futures and the entire sale of the 
1,000,000 bushels of May 1967 corn futures were made by re- 


spondent Kerrigan for his own use and benefit and were owned 


and controlled by him. The false entries on the trading card of 


respondent Sanders and in the records of respondent O’Connor 
Grain Co. were intended and made for the purpose of concealing 
from the Commodity Exchange Authority the fact that on June 
29, 1966, respondent Kerrigan had made sales and had made 


purchases in corn futures, in amounts in excess of the maximum 


limit of 2,000,000 bushels established by the Commodity Ex- 
change Commission (17 CFR 150.1). 


(b) On June 30, July 6 and July 8, 1966, respondent Kerri- 
gan entered on his trading cards sales of 500,000 bushels and 


200,000 bushels and 300,000 bushels, respectively, of May 1967 
corn futures to respondent Sanders, and purchase of the same 
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quantities of March 1967 corn futures from respondent Sanders. 


Respondent Sanders entered the opposite sides of these transac- 


tions on his trading cards and entries were made by respondent 
O’Connor Grain Co. in its records showing such transactions. In 
truth and in fact and as the respondents knew, the above transac- 
tions were not bona fide sales and purchases but merely transfers 


from respondent Sanders’ account to respondent Kerrigan’s ac- 


count of the sale of 1,000,000 bushels of May 1967 corn futures 
and the purchase of 1,000,000 bushels of March 1967 corn futures 
that had been made by respondent Kerrigan for his own use and 
benefit but placed in respondent Sanders’ account, as described 


above. 


7. On June 30, 1966, respondent Myles J. Kerrigan, acting 
for his own account, made transactions in corn futures in an 
amount in excess of the maximum limit of 2,000,000 bushels 


established by the Commodity Exchange Commission (17 CFR 
150.1). In an effort to conceal such fact from the Commodity 
Exchange Authority, respondent Kerrigan: 

(a) Included in his report to the Commodity Exchange Au- 
thority for June 30, 1966, purchases of only 1,940,000 bushels 
and sales of only 1,980,000 bushels, but did not include therein 
additional purchases of 50,000 bushels and additional sales of 


50,000 bushels made by respondent Kerrigan in the December 
1966 corn future at $1.3834, on June 30, 1966; and 


(b) Deleted the entries relating to such purchases and sales 


in the December 1966 corn future from the fraction sheet main- 
tained by respondent ©’Connor Grain Co., for respondent Kerri- 
gan’s account. 


8. On July 7, 1966, respondent Myles J. Kerrigan, acting for 


his own account, made transactions in corn futures in an amount 


in excess of the maximum limit of 2,000,000 bushels established 
by the Commodity Exchange Commission (17 CFR 150.1). In an 
effort to conceal such fact from the Commodity Exchange Au- 


thority, respondent Kerrigan: 


(a) Included in his report to the Commodity Exchange Au- 
thority for July 7, 1966, purchases of only 1,925,000 bushels and 
sales of only 1,945,000 bushels, but did not include therein addi- 
tional purchases of 50,000 bushels and additional sales of 50,000 


bushels made by respondent Kerrigan in the September 1966 
corn future on July 7, 1966. Nor did respondent Kerrigan in- 
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clude in such report additional purchases of 100,000 bushels and 
additional sales of 100,000 bushels made by him in the December 
1966 corn future at $1.3734, per bushel on July 7, 1966: 


(b) Changed the fraction sheet maintained by respondent 
QO’Connor Grain Co. for respondent Kerrigan’s account for July 


7, 1966, by decreasing the entry showing the total purchases in 
the September 1966 corn future by 50,000 bushels and decreasing 
the entry showing the total sales in such future by a like amount; 


and 


(c) Deleted the entry relating to 100,000 bushels purchased 


at $1.3734 in the December 1966 corn future and the entry re- 
lating to sales of the same quantity of the same future at the 
same price from the fraction sheet maintained by respondent 


O’Connor Grain Company for respondent Kerrigan’s account for 
July 7, 1966. 


9. On July 14, 1966, respondent Myles J. Kerrigan, acting for 
his own account, made transactions in corn futures in an amount 


in excess of the maximum limit of 2,000,000 bushels established 
by the Commodity Exchange Commission (17 CFR 150.1). In an 
effort to conceal such fact from the Commodity Exchange Au- 
thority, respondent Kerrigan: 

(a) Included in his report to the Commodity Exchange 
Authority for July 14, 1966, purchases of only 1,880,000 bushels 
and sales of only 1,770,000 bushels, but did not include therein 
additional purchases of 100,000 bushels and additional sales of 
the same quantity made by respondent Kerrigan in the December 
1966 corn future on July 14, 1966, at $1.41 per bushel. Nor did 
respondent Kerrigan include in such report additional purchases 


of 100,000 bushels and additional sales of the same quantity made 
by him in the December 1966 corn future at $1.4114 per bushel 
on July 14, 1966; and 


(b) Caused the fraction sheet maintained by respondent 
O’Connor Grain Company for respondent Kerrigan’s account for 
July 14, 1966, to fail to show any entries relating to such trans- 
actions in the December 1966 corn future. 


10. On July 18, 1966, respondent Myles J. Kerrigan, acting for 
his own account, made transactions in corn futures in an amount 
in excess of the maximum limit of 2,000,000 bushels established 
by the Commodity Exchange Commission (17 CFR 150.1). In an 
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effort to conceal such fact from the Commodity Exchange Au- 
thority, respondent Kerrigan: 


(a) Included in his report to the Commodity Exchange Au- 
thority for July 18, 1966, purchases of only 1,570,000 bushels and 
sales of only 1,970,000 bushels, but did not include therein addi- 
tional purchases of 625,000 bushels and additional sales of 
625,000 bushels made by respondent Kerrigan in the December 
1966 corn future on July 18, 1966; 


(b) Prepared trading cards purporting to show that such 
purchases and sales made in the December 1966 corn future were 
for the account of another partner in respondent O’Connor Grain 
Co., James R. Powers, not a respondent herein, and turned in 
such cards to respondent O’Connor Grain Co.; and 


(c) Caused the fraction sheet maintained by respondent 
O’Connor Grain Co. for the account of James R. Powers for 
July 18, 1966 to purport to show that such transactions in the 
December 1966 corn future had been made for the account of 
James R. Powers, and caused the fraction sheet maintained by 
respondent O’Connor Grain Co. for respondent Kerrigan’s ac- 
count for July 18, 1966, to fail to show any entries relating to 
such transactions. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint: (1) respondent 
Myles J. Kerrigan violated sections 4a and 4i of the Commodity 
Exchange Act, sections 15.01, 15.02, 15.03, 18.00, and 18.05 of 
the regulations issued thereunder, and the order of the Commod- 
ity Exchange Commission establishing limits on positions and 
trading in corn futures (17 CFR 150.1), and (2) all of the re- 
spondents violated sections 4, 4b, 4c, and 4g of the act and section 
1.35 of the regulations. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and waiver submitted by the respondents. The ad- 
ministrative officials believe that the proposed order would be 
adequate and that the prompt entry of such an order would con- 
stitute a satisfactory disposition of the case. The administrative 
officials point out that, except for respondent Kerrigan, it ap- 
pears that none of the individual members of respondent partner- 
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ship O’Connor Grain Co., had knowledge of the violations in 
question and, under the circumstances, the administrative officials 
do not believe that the imposition of an effective sanction against 
the respondent partnership is needed to effectuate the purposes 
of the act. The complainant recommends that the stipulation and 
waiver be accepted and the proposed order be issued. It is con- 
cluded that the complainant’s recommendation should be adopted. 


ORDER 


Effective on the thirtieth day after the date of issuance of this 
order, (1) the registration of respondent Myles J. Kerrigan as 
a floor broker is suspended for a period of thirty (30) days, and 
all contract markets shall refuse all trading privileges to re- 
spondent Myles J. Kerrigan during this period, such refusal to 
apply to all trading done and positions held by him directly or in- 
directly; (2) the registration of respondent Thompson B. Sanders 
as a floor broker is suspended for a period of ten (10) days, and 
all contract markets shall refuse all trading privileges to re- 
spondent Thompson B. Sanders during this period, such refusal 
to apply to all trading done and positions held by him directly 
or indirectly; (3) the registration of respondent O’Connor Grain 
Co. as a futures commission merchant is suspended for a period 
of five (5) days, and all contract markets shall refuse all trading 
privileges to respondent O’Connor Grain Co. during this period, 
Provided, However, that the aforesaid suspension of the registra- 
tion of respondent O’Connor Grain Co. and refusal of trading 
privileges to it shall not become effective unless, after complaint 
and hearing in accordance with established procedure, respon- 
dent O’Connor Grain Co., should be found to have violated the 
Commodity Exchange Act within one year from the date of entry 
of this order, in which event the Secretary of Agriculture may, 
without further notice to respondent O’Connor Grain Co., issue 
a supplemental order making effective forthwith the aforesaid 
suspension of its registration and refusal of trading privileges 
to it. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 
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(No. 12,756) 


In re AMERICAN KOSHER PROVISIONS, INC., EDWARD DAVIS, INC., 
and NEW YORK HOTEL SuPPLY, INC. P&S Docket No. 3721. 
Decided October 2, 1969. 


Packers—Failure to pay when due for meat purchases—Cease and desist 


Where respondents’ failures to pay, when due, for meat purchased in inter- 
state commerce are held to be unfair and deceptive practices in violation 
of the act for which sanctions are warranted, and respondents’ proceeding 
in bankruptcy is not a bar to the issuance of an order under the Packers 
and Stockyards Act, it is ordered that respondents and their officers, 
agents and employees shall cease and desist from failing to pay, when 
due, the full purchase price of meat purchased in commerce. 


Garrett N. Wyss for complainant. 


H. Stephen Edelman, of Levin & Weintraub, New York, N.Y., for 
respondents. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), against respondents, packers under 
the act, for failure to pay when due the full purchase prices for 
meat purchased. Respondents filed an answer and a hearing was 
held. The hearing examiner issued a recommended decision to 
the effect that respondents had violated the act as charged and 
he proposed a cease and desist order. 


Respondents failed to file exceptions to the hearing examiner’s 
recommended decision and order. Accordingly, and on the basis 
of consideration of the entire record, the hearing examiner’s 
recommended decision and order are adopted as the final decision 
and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint and notice of 
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hearing (hereinafter called complaint) filed on August 12, 1966, 
by the Acting Director, Packers and Stockyards Division, Con- 
sumer and Marketing Service, now the Packers and Stockyards 
Administration, United States Department of Agriculture. The 
complaint charges that American Kosher Provisions, Inc., Ed- 
ward Davis, Inc., and New York Hotel Supply, Inc., on certain 
dates and in specified transactions, purchased meat in commerce 
and failed to pay the full purchase price of the meat. 


Respondents, in their answer filed on September 2, 1966, 
denied the allegations of paragraph III of the complaint, denied 
that jurisdiction existed for issuance of the complaint, neither 
admitted nor denied the allegations of paragraphs I and II of 
the complaint, alleged certain matters by way of affirmative de- 
fenses, and requested oral hearing. 


Oral hearing was held in New York City on December 12, 
1968 and in Newark, New Jersey on May 7, 1969. John Curry, 
Office of Hearing Examiners, United States Department of Agri- 
culture, presided at both sessions. Respondents were represented 
by Levin & Weintraub, 225 Broadway, New York, New York. 
Complainant was represented by Garrett N. Wyss, Office of the 
General Counsel, United States Department of Agriculture. Three 
witnesses testified on behalf of complainant; respondents called 
no witnesses. The parties joined in making part of the record 
a three-page stipulation, prior to oral hearing. In due course 
briefs were filed by the Parties. 


PROPOSED FINDINGS OF FACT 


1. (a) American Kosher Provisions, Inc., a corporation having 
a place of business at 39 Norman Avenue, Brooklyn, New York, 
was at all times material herein engaged in the business of man- 
ufacturing or preparing meats or meat food products for sale 
or shipment in commerce. 


(b) Edward Davis, Inc., a corporation having a place of 
business at 39 Norman Avenue, Brooklyn, New York, was at all 
times material herein engaged in the business of manufacturing 
or preparing meats or meat food products for sale or shipment 


in commerce. 


(c) New York Hotel Supply, Inc., a corporation having a 
place of business at 137 New Hyde Park Road, Franklin Square, 
Long Island, New York, was at all times material herein en- 
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gaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce. 


(d) Respondent American Kosher Provisions, Inc. at all 
times material herein owned respondent Edward Davis, Inc., 
and respondent Edward Davis, Inc., at all times material herein 
owned respondent New York Hotel Supply, Inc. (Tr. 92) 


2. (a) Respondent American Kosher Provisions, Inc., on or 
about the dates and in the transactions set forth below, pur- 


chased meat in commerce and failed to pay, when due, the full 
purchase price thereof. 


Date Purchased From Purchase Price 
1965 
November 19 Linden Packing Co., Inc. $ 1,751.22 
Newark, New Jersey 
22 _ ” 35.00 
22 - a 1,880.94 
24 ” ” 1,852.74 
26 ” ” 2,535.65 
29 . * 1,840.52 
30 sa 32.90 
December 1 ' ? 1,806.21 
3 J " 1,946.08 
6 ” - 33.95 
6 ” ” 1,524.75 
8 ” os 43.40 
17 ” ” 1,298.35 
20 i ” 1,497.68 
20 e 1,064.58 
1966 
January 4 ” ” 953.19 
11 ” " 1,174.13 


(b) Respondent Edward Davis, Inc., on or about the dates 
and in the transactions set forth below, purchased meat in com- 
merce and failed to pay, when due, the full purchase price 
thereof. 


Date Purchased From Purchase Price 
1965 
October 25 Linden Packing Co., Inc. $ 2,947.35 
Newark, New Jersey 
25 ” . 8,099.79 
November 18 - - 3,641.68 


18 ™ 3,635.80 
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Date Purchased From Purchase Price 

November 23 ” = 1,764.00 

23 7 ” 2,132.16 

8 The Allen Packing Co. 8,961.01 

Elizabeth, New Jersey 

8 ™ aie 2,748.47 

9 ™ = 8,990.89 

15 ” ” 440.33 
15 ” ” 9,158.46 
17 = ” 9,360.59 

) 17 " " 1,709.72 
19 - = 1,056.44 

22 ” ” 2,344.22 

22 ” = 9,168.32 

} 22 ” ” 695.58 
| 23 ” ” 732.29 
23 ” sa 1,448.59 

) 24 = ™ 1,700.57 
24 ” = 11.32 

26 - i” 878.12 

30 ee ie 1,902.71 

30 ad * 9,251.02 

December 1 = a 505.05 

2 = = 9,156.05 

3 . ™ 255.50 

6 " ” 9,096.33 

8 7” 9,446.57 

8 2 = 1,587.13 


(c) Respondent New York Hotel Supply, Inc., on or about 
the dates and in the transactions set forth below, purchased 


meat in commerce and failed to pay, when due, the full purchase 
price thereof, 


ee ee es 


Date Purchased From Purchase Price 
1965 
November 5 The Allen Packing Co. $11,065.04 
Elizabeth, New Jersey 
5 = si 636.17 
} 8 ” ” 661.80 
j 9 - 142.56 
10 = - 184.82 
\ 12 _ _ 403.49 
12 = = 8,073.96 
16 = = 8.00 
17 ” ” 10,471.24 
17 . ” 686.63 
18 7 ” 150.98 


22 " = 108.27 
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Date Purchased From Purchase Price 


November 23 “ “i 6,168.27 
24 54 at 1,049.51 

26 Pe vi 9,166.80 

26 = id 848.65 

26 ” e 266.46 

26 7 . 1,468.55 

December 1 ” ° 10,096.00 
1 ™ - 2,848.96 

1 63 x 1,242.75 

2 7 a 1,370.37 

6 = - 144.96 

" ry ~ 160.83 

1 , . 1,308.91 

8 - - 74.08 

8 - - 5,747.39 

8 = ” 10,087.07 

9 “<i i 72.78 


(Ans; Tr. 51-6, 59-60, 70-1, 72-4, 76-8, 80, 84-5) 


PROPOSED CONCLUSIONS 


The questions for resolution in this proceeding are: 

(1) Did American Kosher Provisions, Inc., Edward Davis, 
Inc., and New York Hotel Supply, Inc. fail to pay, when due, 
for the meat purchases involved in this proceeding: 


(2) Did American Kosher Provisions, Inc., Edward Davis, 
Inc., and New York Hotel Supply, Inc. engage in or use an un- 
fair or deceptive practice by failing to pay, when due, for the 
meat purchased in the transactions involved herein; 


(3) What sanctions, if any, should be imposed. 


Respondents have not disputed the allegations of paragraph 
II of the complaint. In their joint answer, they denied the alle- 


gations only of paragraph III of the complaint, which stated the 
conclusion that by reason of their purchases of meat in commerce 


and failure to pay in full therefor, as alleged in paragraph II, 
they had engaged in and used unfair and deceptive practices in 
commerce, in violation of section 202(a) of the Act (7 U.S.C. 
192(a)). Such failure to deny or otherwise plead to the facts 
alleged in paragraph II of the complaint constitutes an admission 


of such facts. See section 202.9(b) (2) of the rules of practice, 
which provides that: 
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Failure to file an answer to or plead specifically to any 


allegation of the moving paper shall constitute an admission 
of such allegation. (9 CFR 202.9(b) (2) ) 
Moreover, respondents have stipulated to the truth of such allega- 
tions, (Tr. 70-74) and responsible representatives of those from 
whom the purchases were made testified as to the truth and ac- 


curacy of such allegations, (Tr. 52, 76; 58, 77-8) 
Section 202(a) of the Act (7 U.S.C. 192(a)) Provides: “It 


shall be unlawful with respect to livestock, meats, meat food 
products, livestock products in unmanufactured form, . . . for 
any packer... to: 


(a) Engage in or use any unfair, ... or deceptive practice 
or device in commerce .. .” 
Each of the respondents is a packer. Most of the cases arising 
under the Act dealing with failure to pay on the part of packers 
have involved purchases of livestock. However, there is no bar 


to their consideration nor diminution of their persuasiveness 


when considered in connection with failures to pay for meat pur- 
chased in commerce. It has long been the settled rule that failure 
to pay for livestock purchased in commerce is an unfair and de- 
ceptive practice and device violative of section 202 of the Act 


(7 U.S.C. 192). See In re Fred A. Ainbinder, et al., 7 A.D. 288, 


295 (1948); In re Louis A. Cross and Mrs. Anna Cross, 8 A.D. 


686, 688 (1948); In re W. L. Harris, 8 A.D. 689, 692 (1949); In 
re Quaker Packing Company, Inc., 8 A.D. 1334, 1340 (1949); 
In re Central California Livestock, Inc., d/b/a Machlin Meat 


Packing Company, 15 A.D. 97, 110 (1956); In re Rosenthal 
Packing Company, 19 A.D. 971, 974 (1961); In re Kurtz G. 
Schmitz and H. G. Silva, d/b/a Prime Meat Products, 27 A.D. 
435, 438-9 (1968); In re Award Meat Packing Co., 27 A.D. 625, 
637 (1968) ; In re Fotenos Bros. Meat Co., Inc. and Fotenos Bros. 
Meat Co., 27 A.D. 1429, 1480-1 (1968). The last-cited case in- 
volved the failure on the part of a packer to pay for meats and 


meat food products purchased in commerce. 


The practice engaged in by the respondent is damaging to the 
meat packing industry. See In re Award Meat Packing Co., 27 


A.D, 625, 687 (1968). Each of the respondents should be ordered 
to cease and desist from failing to pay, when due, the full pur- 


chase price of meat purchased in commerce, the only sanction 
available in this proceeding. In re Fred A. Ainbinder, et al., 7 
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A.D, 288 (1948) ; In re Louis A. Cross, 8 A.D. 686 (1949) ; In re 


W. L. Harris, 8 A.D. 689 (1949); In re Quaker Packing Com- 


pany, Inc., 8 A.D. 1834 (1949); In re Central California Live- 
stock, Inc., d/b/a Machlin Meat Packing Company, 15 A.D. 97 
(1956) ; In re Kurtz G. Schmitz and H. G. Silva, d/b/a Prime 


Meat Products, 27 A.D. 625 (1968) ; In re Award Meat Packing 


Co., 27 A.D. 625 (1968) ; In re Fotenos Bros. Meat Co., Inc. and 
Fotenos Bros. Meat Co., 27 A.D. 1429 (1968). 


In reaching the foregoing conclusions consideration has been 
given to the arguments made by respondents that their actions 


do not constitute a violation of the Packers and Stockyards Act. 
Respondents’ arguments are substantially as follows: 


1. Respondents’ failures to pay for meat purchased in 
commerce when payments were due do not constitute an 
unfair practice because even had payments been promptly 


made in the transactions in question, they would have been 
recoverable as voidable preferences under § 60 of the Bank- 


ruptcy Act (11 U.S.C. § 96). (Respondents’ Memorandum 
of Law 6, 7). 


2. It was not intended that 7 U.S.C. § 192 (a) embrace 
mere failures to pay for meat purchased in commerce when 


payments are due, and if such practice were to be considered 


violative, “then said statute must be held unconstitutional 
for its vagueness.” (R.M.L. 7-8). 


3. In the absence of affirmative fraud or unfair practice, 
a cease and desist order should not run against the officers 
of the corporate respondents. (R.M.L. 8-8). 


In connection with the above, the record shows that Allen 
Packing Company expected to be paid “within two weeks or 
three weeks” from the date of a purchase. (Tr. 78). Linden 
Packing Company expected to be paid by Edward Davis within 
no more than two weeks from the purchase dates and by Ameri- 
can Kosher no later than three weeks from the purchase dates, 
an extra week being allowed American Kosher because it engaged 
in processing operations. (Tr. 53-55). An unfair and deceptive 
practice was thus engaged in when these justified expectations 
of Allen and Linden were not fulfilled at the times payments 
were due. Subsequent action taken by respondents under the 
provisions of the Bankruptcy Act does not absolve or exculpate 
the already—occurred violations, nor relieve the failures to pay 
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of their unfair aspects. In addition, the deceptive nature of the 


respondents’ violation is manifest in that it would appear that 


neither Allen nor Linden was aware of the insolvency of respon- 
dents at the times they made the sales in issue to respondents, 
and it is reasonable to assume they contemplated receipt of the 


payments in due course. (Tr. 55-56, 85). The Bankruptcy Act, 


in any event, does not make inapplicable a regulatory statute 


which applies to a person or property involved in a bankruptcy 
proceeding. Finn v. 415 Fifth Ave. Co., 153 F. 2d 501, 502-503 


(C. A. 2), certiorari denied, 328 U.S. 838. See, also, Zwick v. 
Freeman, 878 F. 2d 110, 116-117 (C. A. 2), certiorari denied, 
889 U. S. 835. 


The administrative interpretation of this regulatory statute is 
well established to the effect that failure to pay for livestock or 
meat, when payment is due, is an unfair and deceptive practice 
in violation of section 202(a) of the Act. See Secretary of Agri- 
culture v. C. Swanson & Son, BAI Dkt. No. 549 (1936); Secre- 
tary of Agriculture v. Scala Packing Co., Inc., BAI Dkt. No. 581 
(1937) ; Secretary of Agriculture v. Leo Schloss, Inc., BAI Dkt. 
No. 1105 (1938); In re Fred A. Ainbinder, et al., 7 A.D. 288, 
295 (1948); In re Louis A. Cross and Mrs. Anna Cross, 8 A.D. 
686, 688 (1948); In re W. L. Harris, 8 A.D. 689, 692 (1949) ; In 
re Quaker Packing Company, Inc., 8 A.D. 1834, 1840 (1949); 
In re Central California Livestock, Inc., d/b/a Machlin Meat 
Packing Company, 15 A.D. 97, 110 (1956); In re Rosenthal 
Packing Company, 19 A.D. 971, 974 (1961); In re Kurtz G. 
Schmitz et al., 27 A.D. 625, 637 (1968); In re Fotenos Bros. 
Meat Co., Inc. and Fotenos Bros. Meat Co., 27 A.D. 1429, 1480- 
1431 (1968). 


Accordingly, great weight should be and is given to the ad- 
ministrative interpretation, and it should not be overturned un- 
less clearly wrong or unless a different construction is plainly 
required. United States v. Jackson, 280 U.S. 183, 193. See, also, 
Norwegian Nitrogen Co. v. United States, 288 U. S. 294, 315; 
Unemployment Comm’n v. Aragon, 329 U. S. 148, 153; Maritime 
Board v. Insbrandtsen Co., 356 U. S. 481, 499-500; United States 
v. Atlanta Rfg. Co., 360 U. S. 19, 23-24, fn. 4; Maintenance Em- 
ployees v. United States, 366 U. S. 169, 179; Udall v. Tallman, 
380 U. S. 1, 16. Likewise it cannot be gainsaid that the adminis- 
trative agency’s interpretation of a statute is an allowable one 
where the interpretation is consistently followed over a long 
period of time, and is conducive to effective regulation pursuant 
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to an important purpose of the regulatory measure. See In re 


Kurtz G. Schmitz, et al., 27 A.D. 485, 488 (1968). 


Respondent contends that the statute is defective in that it 
fails to specify with particularity offenses claimed to be in viola- 
tion thereof. The failure of Congress to specify with particular- 
ity the acts, practices, and devices which would constitute viola- 
tions of section 202(a) of the Packers and Stockyards Act does 
not render the statute constitutionally infirm. See, Wilson & 
Company v. Benson, 286 F. 2d 891, 895 (C. A. 7). And, in any 
event, the agency charged by Congress with administration of a 
statute cannot be expected to declare it unconstitutional. Panitz 
v. District of Columbia, 112 F. 2d 39, 41-42 (C. A. D. C.); In re 
Vincent W. Kosuga, 19 A.D. 608, 625 (1960) ; In re Corn Prod- 
ucts Refining Company, 18 A.D. 1117, 1139 (1954); In re Ed- 
ward R. Byer, 18 A.D. 873, 874 (1954). 


As stated above, subsection (b) of section 203 of the Act pro- 
vides that if the Secretary finds that a “packer has violated or 
is violating any provisions of this title covered by the charges,” 
he “shall issue and cause to be served on the packer an order re- 
quiring such packer to cease and desist from continuing such 
violation.” (7 U.S.C. 1964 ed. § 193(b)) Section 205 of the Act 
provides for criminal action against “‘[a]ny packer or any of- 
ficer, director, agent, or employee of a packer, who fails to obey 
any order of the Secretary issued under the provisions of section 
203 ....” (7 U.S.C. 1964 ed. § 195) 


The order sought by complainant is in accord with these ap- 
plicable statutory provisions, and is warranted by the undisputed 
evidence in the record demonstrating that the respondents, in 
numerous transactions, purchased meat in commerce and failed 
to pay for such purchases when payments were due. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned here- 


in, any suggestions, requests, etc., inconsistent with this decision 
are denied. 


PROPOSED ORDER 


Respondents American Kosher Provisions, Inc., Edward Davis, 
Inc., and New York Hotel Supply, Inc., and their officers, agents, 
and employees, shall cease and desist from failing to pay, when 
due, the full purchase price of meat purchased in commerce. 
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(No. 12,757) 


RAYMOND NYFFELER AND DONALD RYSTROM v. GAMMON & GAM- 
MON CATTLE Co. P&S Docket No. 4042. Decided October 2, 
1969. 


Diseased cattle—Death loss—Shrinkage—Agent—Veterinarian expenses— 
Dismissal 


Where respondent acted as agent for complainants, was not the seller of the 
heifers and made no express warranty regarding the health thereof, the 
law would not impose an implied warranty that said animals were free 
of disease. Further, the complainants failed to sustain their burden of 


proof that respondent promised to pay the veterinarian’s fees. In view 
of the foregoing, the complaint is dismissed. 

Philip H. Nyberg, Osceola, Nebraska, for complainants. 
James E. Miller and Leonard W. Chinn, Springfield, Missouri, for re- 
spondent. 
Robert L. Sherman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a Com- 
plaint filed May 14, 1968, the complainants seek reparation in 
the sum of $2,583.79 which is alleged to be the damages resulting 
from ninety-seven diseased heifers delivered by the respondent 
from Missouri to the complainants in Nebraska. The complain- 
ants allege that 75% of the heifers delivered exhibited watery 
eyes and severe conjunctivitis and a veterinarian treated the 
heifers, which were infected with I.B.R. (Infectious Bovine 
Rhinotracheitis). Included in the amount sought as reparation 
are the sums of $951.93 alleged death loss, $780.78 alleged vet- 
erinarian expense, $170.00 alleged extra labor expense because 
of disease, $984.18 alleged shrinkage loss due to disease, $52.80 
alleged pregnancy test expense, and these sums less allowance 
for normal veterinarian expense and death loss of $355.90. 


A copy of the Complaint and a copy of the investigation re- 
port prepared by the Packers and Stockyards Administration, 
United States Department of Agriculture, and filed in this pro- 
ceeding pursuant to Section 202.40 of the Rules of Practice (9 
CFR 202.40), were served upon respondent on July 25, 1968. 
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A copy of the investigation report was served upon complainant 
Donald Rystrom on July 26, 1968, and complainant Raymond 
Nyffeler on July 29, 1968. 


Respondent filed an Answer on August 7, 1968, admitting the 
purchase of ninety-seven heifers and delivery to the complain- 
ant Nyffeler’s farm at Stromsburg, Nebraska on February 16, 
1968. Respondent denied the remaining allegations in the Com- 
plaint. The respondent alleged that the heifers were purchased 
on order for the complainants at the Union Stockyards, Spring- 
field, Missouri, that a licensed veterinarian at the Union Stock- 
yards inspected the heifers and issued a United States Depart- 
ment of Agriculture health certificate, and that respondent did 
not ship diseased heifers to the complainants. Respondent re- 
quested that the Complaint be dismissed. 


The respondent’s Answer was served on the complainants, who 
requested an oral hearing be held in Osceola, Nebraska. Com- 
plainants were notified that pursuant to the regulations the oral 
hearing would be held in Springfield, Missouri. Due to the in- 
convenience and expense of attending the hearing in Springfield, 
Missouri, and submitting evidence by deposition, the complainants 
declined to attend the oral hearing, and submitted their evidence 
by the exhibits attached to the investigation report. The respon- 
dent requested that an oral hearing be held in Springfield, Mis- 
souri, regardless of whether the complainants attended. 


An oral hearing was held at Springfield, Missouri on March 
28, 1969. Roger L. Sherman, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Re- 
spondent Gammon & Gammon Cattle Co., was represented by 
counsels Leonard W. Chinn and James E. Miller, Springfield, 
Missouri. Robert E. Gammon, Frank E. Gammon, Dr. Van Rick- 
etts, Melvin Pferer, and E. B. Sumner appeared as witnesses for 
the respondent. The complainants did not attend the hearing and 
were not represented at the hearing by counsel. Respondent’s 


oral motion to suppress certain exhibits attached to the investiga- 
tion report was overruled. 


FINDINGS OF FACT 


1. Complainants, Raymond Nyffeler and Donald Rystrom, are 
individuals operating a joint cattle business at Stromsburg, 
Nebraska. 
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2. Respondent, Gammon & Gammon Cattle Co., is composed of 
Robert E. Gammon and Frank E. Gammon, partners, engaged 
in the business of a dealer, registered as such under the Act. 
Respondent firm does business at the Union Stockyards in Spring- 
field, Missouri. 


8. On February 12, 1968, Raymond Nyffeler phoned Robert 
Gammon about purchasing a load of heifers of certain weight 
and price per head. On February 15, 1968, Robert Gammon 
phoned Raymond Nyffeler and informed him that the heifers, 
ninety-seven in number, had been purchased. The contract terms 
agreed to by Raymond Nyffeler and Robert Gammon in the two 
telephone conversations are not clear. The evidence is conflicting 
as to whether Raymond Nyffeler requested that the heifers be 
open and of no predominant dairy breeding. 


4. The heifers were not owned by the respondent firm at the 
time of the first phone conversation on February 12, 1968, but 
were purchased at the Union Stockyards, Springfield, Missouri, 
between February 12 and February 15, 1968, and averaged ap- 
proximately four hundred thirty-three pounds per head. The 
heifers were billed to the complainants for the same price the 
respondent paid for the heifers, plus a commission, plus truck- 
ing charges from Missouri to Nebraska and a small charge for 
feed. 


5. The respondent firm kept the heifers in sheltered pens at 
the Union Stockyards with water and feed while the heifers were 
in its possession. Robert Gammon and employees of the respon- 
dent company viewed the heifers daily and did not detect any 
symptoms of disease. The heifers were inspected by federal in- 
spectors for signs of disease while they were at the stockyards 
and no signs of disease were reported to respondent. On the day 
the heifers were loaded out of the stockyard for shipment to the 
complainants, a health certificate dated February 15, 1968, was 
issued by a federally employed veterinarian at the Union Stock- 
yards, certifying that the ninety-seven heifers were found free 
of signs of disease. Dr. Van Ricketts, a veterinarian who practices 


at the Union Stockyards testified that during the month of 


February, 1968, he did not receive any reports of animals at the 
Union Stockyards being infected with I.B.R. The weather was 
cold and windy on February 15, 1968, and the heifers were ship- 
ped in a covered truck which was bedded with hay. 
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6. The ninety-seven heifers were loaded at Springfield, Mis- 
souri at about 5:30 p.m., on February 15, 1968, delivered by the 


respondent’s truck driver to Raymond Nyffeler’s farm at Stroms- 
burg, Nebraska and unloaded at about 9:00 a.m., February 16, 
1968. Complainant Raymond Nyffeler was present when the 
heifers were unloaded at his farm. No complaint as to the condi- 
tion of the heifers was received by the respondent’s truck driver 


and Raymond Nyffeler gave the respondent’s truck driver a check 
in payment for the heifers. The respondent’s truck driver did not 


notice any symptoms of disease in the heifers when they were 
loaded or unloaded. 


7. Several weeks after the heifers were delivered to the com- 


plainants, Raymond Nyffeler phoned Robert Gammon and com- 
plained that the heifers were ill. The evidence as to whether 
during the telephone conversation Robert Gammon agreed to 
reimburse the complainants for veterinarian expense is con- 
flicting. 


8. Exhibit 5 of the investigation report is a letter, not exe- 
cuted under oath, dated March 21, 1968, addressed to Robert 
Gammon from C. R. Johnson, veterinarian, employed by the com- 


plainants. Dr. Johnson’s letter states that approximately 75% 


of the heifers exhibited watery eyes and severe conjunctivitis on 


February 16, 1968; however, the problem was thought to be due 
to avitaminosis and wind irritation. Dr. Johnson’s letter and 
Raymond Nyffeler’s sworn affidavit states that I.B.R. was 


suspected by Dr. Johnson on February 19, 1968, and was later 
confirmed by post-mortem and laboratory tests. Exhibit 4 of the 


investigation report is a letter, not executed under oath, dated 
February 26, 1968, addressed to the respondent firm from the 
complainants. The complainants’ letter, Dr. Johnson’s letter and 
Raymond Npyffeler’s affidavit show the veterinarian bill to be 


$780.00 and death loss for nine heifers to be $951.98. No evi- 


dence was submitted to establish the remaining damages alleged 
in the Complaint. 


9. The Complaint was filed within ninety days of the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The facts establish that the respondent firm was the agent of 
the complainants. The respondent did not sell the heifers to the 
complainants but purchased the heifers on order for the com- 
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plainants on a commission basis. The evidence does not show the 


respondent was negligent in purchasing, handling or shipping 


the heifers, nor did it make any misrepresentations or conceal- 
ments that would render it liable to the complainants. Selle v. 
Walnut Grove Sales Pav., et al., 22 A.D. 1112 (1963) and 3 Am. 
Jur. 2d, “Agency” sections 202 through 205. 


The record shows I.B.R. was detected in some of the heifers 


a few days after arrival at the complainants’ farm and that nine 
of the ninety-seven heifers died. The complainants do not con- 
tend and the record does not show that the respondent made an 
express warranty regarding the health of the heifers. The respon- 


dent performed a purchasing service for the complainants but 


was not the seller of the heifers and we do not find that the law 
would impose on the respondent an implied warranty that the 
heifers were free of disease. Tomich v. Bailey, 21 A.D. 1352 
(1962); A. C. Berry and Dan O’Neill, 15 A.D. 1111 (1956); 
U.C.C. of Mo. sections 400.2-314, 400.2-316 and 400.1-205; and 
46 Am. Jur. “Sales” section 393. 


Raymond Npyffeler’s statement that Robert Gammon orally 
promised him that the respondent would pay the complainants’ 
veterinarian bill is specifically denied by the testimony of Robert 


Gammon. Without further evidence; the complainants have failed 


to sustain their burden of proof that the respondent promised to 
pay the veterinarian bill. 9 CFR § 202.48 (1967) and J. B. Will- 
oughby v. Producers Livestock Mrktg. Assn., 9 A.D. 707 (1950). 


Reparation may be awarded only where a violation of the Act 


is established. The evidence in this proceeding does not afford a 


basis for a finding that the respondent engaged in an unjust, un- 
reasonable or discriminatory practice in connection with the 
transaction in question. Accordingly, the Complaint should be 
dismissed. 


ORDER 


The Complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 12,758) 


In re ROBERT H. GALLOWAY, d/b/a WAKEENEY LIVESTOCK COM- 
MISSION Co. P&S Docket No. 4145. Decided October 3, 1969. 
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Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on September 25, 1969, suspending 
respondent as a registrant under the Act until such time as re- 


spondent demonstrated that the deficit in his custodial account 
for shippers’ proceeds had been eliminated and that he was no 


longer insolvent. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the Act for the reason that re- 
spondent has demonstrated that the deficit in his custodial ac- 


count for shippers’ proceeds has been eliminated and that he is 
now solvent. 

Accordingly, the suspension of respondent as a registrant 
under the Act in the order of September 25, 1969, is hereby 


terminated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 


(No. 12,759) 


In re W. H. BIGHAM. P&S Docket No. 4147. Decided October 7, 
1969. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on July 29, 1969, suspending re- 
spondent as a registrant under the Act until he fully complies 
with the bonding requirements under the Act and regulations. 


Complainant has now recommended that a supplemental order be 
issued terminating the suspension of respondent as a registrant 


under the Act as respondent has fully complied with the bonding 
requirements of the Act and the regulations. 
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Accordingly, the suspension of respondent as a registrant 
under the Act in the order of July 29, 1969, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 


spects, 


Copies hereof shall be served upon the parties. 


(No. 12,760) 


HALSEY R. BRANT, d/b/a HALSEY BRANT LIVESTOCK v. JOHN 


GATENS, JR., d/b/a GATENS CATTLE COMPANY, HAROLD GAT- 
ENS, and LLOYD ARNOLD, d/b/a ARNOLD CATTLE COMPANY. 
P&S Docket No. 3983. Decided October 7, 1969. 


Livestock purchases—Checks—Insufficient funds 


Where checks in payment for the first shipment of cattle were dishonored 
by the bank on which they were drawn, respondent John Gatens, Jr., is 
liable to complainant for the purchase price of said shipment, less the 
amount already received by complainant thereon. 


Agent of disclosed principal—Dismissal 


Where respondent Harold Gatens was agent of disclosed principal John 
Gatens, Jr., the complaint as to respondent Harold Gatens is dismissed. 


Resale—Net proceeds—Withholding on account of prior transaction— 
Defrauded seller rule not applicable—Dismissal 


Where respondent Arnold resold all the cattle in the second shipment, shipped 
to it by respondent Gatens Cattle Company, and Arnold forwarded the 


net proceeds of resale to Gatens Cattle Company, withholding an amount 
owed to Arnold by said company on account of a previous transaction, 
the defrauded seller rule does not apply since complainant was paid in 
full for the cattle resold by Arnold. Complainant cannot recover the 
amounts of net proceeds withheld and the complaint as to respondent 


Arnold is dismissed. 


John C. Sheehy, Hutton, Schiltz & Sheehy, Billings, Montana, for complainant. 
Walter Wolfram, Amarillo, Texas, for respondents Harold Gatens and 


John Gatens, Jr. 
A. C. Cahill, Cahill, Lovelace & Poula, Iowa City, Iowa, and Edward A. 
McDermot, Hogan & Hartson, Washington, D.C., for respondent Lloyd 


Arnold. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed an informal complaint on November 14, 1967 and a formal 


complaint on December 21, 1967, alleging that he sold and de- 
livered 1,400 head of cattle to “the Gatens respondents” in three 


shipments, that he was paid for the first two shipments but he 
was given a check for the third shipment which was dishonored 
for insufficient funds by the bank on which it was drawn. Com- 


plainant alleged that that check was for $71,550.06 and he claimed 


reparation from respondents John Gatens and Harold Gatens 


in this amount. Complainant alleged further that respondent 
Lloyd Arnold resold that third shipment for respondents John 
Gatens and Harold Gatens and withheld $27,500 when he paid 
the proceeds to them, on account of a previous transaction. Com- 


plainant claimed reparation from respondent Arnold in that 


amount and stated that, for whatever he realized on his claim 
against Arnold, he would give credit against the $71,550.06 which 
he claimed from respondents John Gatens and Harold Gatens. 
Complainant also alleged that he had received $14,000 in two 
checks, that respondent Harold Gatens had insisted that this was 


a loan and not a payment on account of the $71,550.06. Com- 
plainant stated he would give credit for this $14,000 against the 
$71,550.06, if he received the written consent of Harold Gatens 
to such credit. 


Copies of the complaints and of the investigation report, pre- 


pared by the Packers and Stockyards Administration of this De- 


partment, and filed in this proceeding pursuant to § 202.40 of 
the rules of practice (9 CFR 202.40), were served on the respon- 


dents on February 8, 1968. A copy of the investigation report 
was served on the complainant the same day. 


At the time of service of the copies of the complaints and of 
the report of investigation, respondents were each notified in 
writing that an answer thereto should be filed within 20 days 
after such service and that failure to file an answer would be 


deemed an admission of the allegations contained in the com. 
plaints, and the case file would be forwarded to the Office of the 


Secretary for the issuance of a default order without oral hear- 
ing, as provided in section 202.41(d) of the rules of practice (9 


CFR 202.41(d)). No answer was filed by respondent John Gat- 
ens, Jr., or by respondent Harold Gatens, 
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Respondent Arnold filed an answer on February 23, 1968, stat- 
ing that Harold Gatens became indebted to Arnold in the sum of 
$27,865.90 in 1966, that Harold Gatens promised to ship cattle 
to cover this debt, that Arnold received and sold cattle for Harold 


Gatens’ account in September, 1967, that “[a]fter computing the 
net proceeds this Respondent deducted the sum of $27,500.00 


before issuing a proceeds check to Gatens.” Arnold stated that he 
had no dealings with complainant or notice of any claimed in- 
terest of complainant in said cattle, denied that complainant had 
the right to collect any amount from him, and requested an oral 


hearing. Copies of this answer and request for oral hearing were 
served on the other parties on March 7 and 8, 1968. 


An oral hearing was held in Denver, Colorado on June 19, 
1968. John C. Banks of the Office of the General Counsel of the 


Department, served as presiding officer. Complainant was repre- 
sented by John C. Sheehy of Billings, Montana. Respondents 
John Gatens, Jr. and Harold Gatens, were represented by Walter 
Wolfram of Amarillo, Texas. Respondent Lloyd Arnold was 
represented by A. C. Cahill of Iowa City, Iowa. The following 
testified at the hearing: John Gatens, Jr., Halsey R. Brant, and 
Lioyd Arnold. Proposed findings of fact and conclusions were 
filed by complainant and by respondent Arnold. A supporting 


brief, and later, a reply brief, were filed by complainant. 
FINDINGS OF FACT 


1. Complainant Halsey R. Brant, an individual, was doing 


business as Halsey Livestock in Billings, Montana, and registered 
under the Act with the Secretary of Agriculture as a market 
agency and dealer, at all times material herein. 


2, Respondent John Gatens, Jr., a/k/a John Harold Gatens, Jr., 


an individual, was doing business as Gatens Cattle Company in 
Amarillo, Texas, and engaged in the business of a dealer, buying 
and selling livestock in commerce on his own account, at all 
times material herein. 


3. Respondent Harold Gatens, a/k/a John Harold Gatens, Sr., 


an individual, acted as agent for his son, respondent John Gatens, 
Jr., in all transactions material herein, and was an employee of 
respondent John Gatens, Jr. at all times material herein, which 
facts were known to complainant at the time of such transactions. 


4, Respondent Lloyd Arnold is an individual. At all times 


material herein, he and his wife wholly owned Arnold Cattle 
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Company, Inc., a corporation, doing business in Atkinson, Illinois. 
At all such times, the said corporation was a registered market 
agency and dealer under the Act, and so engaged in business. 


5. Billings Livestock Commission Company, Inc., a corpora- 
tion, was, at all times material herein, registered under the Act 
with the Secretary of Agriculture as a market agency and dealer, 
and engaged in operating in such capacities on The Pierce Pack- 
ing Company Yards, Billings, Montana, a posted stockyard sub- 


ject to the provisions of the Act. 


6. Early in September, 1967, complainant Brant and respon- 
dent Harold Gatens viewed a certain herd of 1,400 cattle at a 
ranch in Montana and agreed that Brant would purchase the 
1,400 cattle for a certain price and resell them to Gatens for the 
same price plus $1.00 per head. Harold Gatens paid Brant $15 
per head as down payment and Brant paid this to the owners 
of the cattle. Harold Gatens also gave Brant five or six checks, 
drawn on the Gatens Cattle Company bank account, signed by 
respondent John Gatens, Jr., but otherwise blank. Brant and 
Harold Gatens agreed that the 1,400 head would be delivered in 
three shipments, and that each shipment would be invoiced and 
paid for separately. 


7. On Sunday, September 17, 1967, Brant and Harold Gatens 
took delivery of the first shipment, 468 cattle, at the ranch where 
Brant bought them. Brant issued his invoice no. 1465 to “Gatens 
Cattle Company” for this shipment and filled-in the price, 
$71,550.06, on No. 119 of the presigned checks previously men- 
tioned. Of these cattle, 386 were sold at Billings Livestock Com- 
mission Company, Inc., one was rejected for sale, 80 were shipped 
to Owatana, Minnesota, and one is unaccounted for. 


8. On Wednesday, September 20, 1967, Brant and Harold 
Gatens took delivery of the second shipment, 478 cattle, at the 
same ranch. Brant issued his invoice no. 1475 to Gatens Cattle 
Company for this shipment and filled-in the price on another of 
the said presigned checks. All 478 cattle were shipped to and re- 
sold by Arnold Cattle Company, Inc., which remitted the net 
proceeds to “Gatens Cattle Company,” less $27,500 which Arnold 


Cattle Company, Inc. claims was owed to it on account of a cer- 
tain previous transaction. 


9. On Friday, September 22, 1967, Brant and Harold Gatens 
took delivery of the third shipment, 444 cattle, at the same 
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ranch. Brant issued his invoice no. 1485 to Gatens Cattle Company 
for this shipment, and filled-in the price on another of the pre- 
signed checks. Of these cattle, 116 were sold at Billings Livestock 
Commission Company, Inc., 20 were sold to D. J. Gatens, Mt. 
Pleasant, Iowa, father of Harold Gatens, and 308 were shipped 
to Gatens Cattle Company at Galesburg, Illinois. D. J. Gatens 
issued a check for $7,796.16, payable to Harold Gatens, in pay- 
ment for the 20 cattle sold to him. 


10. The presigned checks filled-in in payment for the second 
and third shipments, were honored by the bank on which they 
were drawn. Check No. 119, on which the amount of $71,550.06 
had been filled-in for the first shipment, was dishonored by the 
bank for insufficient funds. At the direction of Harold Gatens, 
Brant filled-in the same amount, $71,550.06, on another of the 
presigned checks, but that check was also dishonored for insuffi- 
cient funds. 


11. Harold Gatens endorsed and gave to Brant the check for 
$7,799.16 which he had received from D. J. Gatens. John Gatens, 
Jr., purchased and mailed Brant a cashier’s check for $6,200.84. 
Harold Gatens told Brant that the $14,000.00 in these two checks 
was to be considered as a loan; however, at the hearing, John 
Gatens, Jr. stated that it was to be applied against any financial 
obligation which he might owe to Brant. 


12. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The failure of respondents John Gatens, Jr., and Harold Gat- 
ens, to file an answer, is deemed an admission of the facts alleged 
in the complaint (9 CFR 202.41(c) and (d)). 


The failure of John Gatens, Jr., to pay to complainant the 
price of the 468 head of cattle in the first shipment purchased 
for his account in commerce, is an unjust and unreasonable 
practice in violation of the Act for which reparation may be 
awarded in the amount of the price of that shipment, $71,550.06, 
less the $14,000.00 already received by complainant. Grischott v. 
Willard, 28 A.D. 423 (1969). 


Harold Gatens is not personally liable for the price of any of 
the cattle purchased for his son’s account, having acted as agent 
of a disclosed principal in all transactions material herein, and 
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there being no agreement or understanding that he would be so 
liable. Coltharp’s Livestock Market v. Mesecke, 28 A.D. 696 
(1969). 


We turn now to the question whether complainant can recover 
from Lloyd Arnold in this proceeding the $27,500 withheld when 
the proceeds of resale of the second shipment were paid to “Gat- 
ens Cattle Company.” The Secretary has regarded the giving 
of a valueless check in payment for livestock as fraudulent, and 
has held that a defrauded seller may follow the proceeds, where 
they can be identified, under the general doctrine of following 
trust funds. See Stratton Sale Barn, Inc. v. Dean Reed, 28 A.D. 
677 (1969) and authorities cited therein. However, that rule 
does not apply here, since it is clear from the record that com- 
plainant was paid in full for the cattle resold by Arnold Cattle 
Company, Inc., that is, the second shipment. We conclude that 
complainant Brant cannot recover from respondent Arnold in 
this proceeding. 


ORDER 


The complaint is hereby dismissed as to respondents Harold 


Gatens and Lloyd Arnold. 


Within 30 days from the date hereof, respondent John Gatens, 
Jr., shall pay complainant as reparation the sum of $57,550.06 
with interest thereon at the rate of 6% per annum from Novem- 


ber 1, 1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,761) 


In re JOHN ELLSwWoRTH. P&S Docket No. 4173. Decided October 
7, 1969. 


Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and from failing 
to pay, when due, the full purchase price of such livestock. 

Stanley D. Wright for complainant. 

Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the Act, al- 
leges that respondent, a livestock dealer, issued NSF checks in 
purported payment for specified purchases of livestock, failed to 
pay for livestock purchased, and failed to make payment of the 
full purchase price, when due, for livestock purchased. The com- 
plaint charges that respondent thereby willfully violated section 
812(a) of the Act (7 U.S.C. 213(a)), and section 201.43(b) of 
the regulations (9 CFR 201.43(b)). 


A copy of the complaint and a copy of the rules of practice 
were served on respondent by certified mail on June 19, 1969, 
and at the same time he was notified in a covering letter that 
an answer should be filed within 20 days and that, in accordance 
with the rules of practice, failure to answer would constitute an 
admission of the facts alleged and failure to request a hearing 
would constitute a waiver of hearing. Nothing has been heard 
from respondent or on his behalf, and the matter was referred 
in due course to Benj. M. Holstein, Chief Hearing Examiner, 
U. S. Department of Agriculture, for the preparation of a recom- 
mended decision without further investigation or hearing, as 
provided by the rules of practice applicable to default cases (9 


CFR 201.9(c)). 


FINDINGS OF FACT 


1. John W. Ellsworth, hereinafter referred to as the respon- 
dent, is an individual whose address is 12525 S. E. 82nd Avenue, 
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P. O. Box 304, Clackamas, Oregon 97015. Respondent, at all 
times material herein, was engaged in the business of buying 
and selling livestock in commerce for his own account as a dealer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 
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3. (a) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and as of the date of the 


issuance of the complaint, had failed to pay for such livestock 
as follows: 


Date of No.of Amountof Amount 
Purchase Head Purchase Unpaid Purchased From 
1968 


August 18 21 $2,102.10 $2,101.10 Salem Auction Yard 
Salem, Oregon 
September 1 14 1,183.31 1,183.31 re ” - 
September 8 16 980.10 980.10 ™ " - 
August 18 36 4,320.00 3,360.00 Wendell D. Hazel 
Antelope, Oregon 
September 17 37 1,680.12 1,680.12 Woodburn Auction Yard 
Woodburn, Oregon 


” 


September 24 10 1,725.86 1,619.96 


September 25 26 1,727.61 722.43 McMinnville Auction 
Yard 
McMinnville, Oregon 
September 27 7 718.39 218.39 Chehalis Livestock Mkt. 


Chehalis, Washington 


(b) Respondent, in connection with his operation as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock, as follows: 


Date of Date of No.of Amount of 
Purchase Payment Head Purchase Purchased From 
1968 


September 18 October 7 14 $1,351.82 McMinnville Auction Yard 
McMinnville, Oregon 
November 3 November 25 5 127.65 Auction Center 


Hood River, Oregon 


CONCLUSIONS 


The failure of respondent to file an answer constitutes an ad- 
mission of the material allegations of fact in the complaint and 


they have been adopted as the Findings of Fact herein (9 CFR 
202.9(c)). 


The issuance of checks or drafts in payment for livestock pur- 
chased in commerce without having sufficient funds on deposit 
to pay such checks or drafts, and failure to make full payment 
when due for livestock purchased constitute unfair and deceptive 
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practices in violation of section 312(a) of the statute (7 U.S.C. 
213(a)), as charged. In re Neil Harlan d/b/a Feeder Pig Market- 
ing Association, 25 A.D. 592 (1966); In re Victor Koenig, 24 
A.D. 1218 (1965); In re Midwest Livestock Commission Com- 
pany, 23 A.D. 816 (1964). Failure to pay for livestock when pay- 
ment is due also violates section 201.43(b) of the regulations 


(9 CFR 201.43(b)), as charged. 


It is concluded that respondent should be ordered to cease and 
desist from such violations, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks or drafts; 
and (2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent, and copies hereof shall be served upon the 
parties. 


(No. 12,762) 


In re ERWIN, INC. P&S Docket No. 4192. Decided October 7, 
1969. 


False weighing—Suspension of registration—Default 


Respondent is ordered to cease and desist from selling livestock on the basis 
of false or incorrect weights, issuing invoices, charging and collecting 
on the basis of such weights, and from violating the record-keeping, 
invoicing or billing requirements of the regulations, and is suspended 
as a registrant under the act for a period of 90 days. 


Jerome S. Duerest for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 
In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 


order are adopted as the final decision and order herein. The 


order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on July 29, 1969, by 


the Packers and Stockyards Administration, United States De- 


partment of Agriculture. The respondent, a registered livestock 
dealer, of Gatesville, Texas, was charged with selling livestock 
by weight at false weights, making and keeping false records, 
and failing to keep some required records. 


Copies of the complaint and the rules of practice were served 


on respondent on July 31, 1969. It was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint would con- 
stitute admission of such allegations and waiver of a hearing. 


Respondent has filed nothing. 


On September 5, 1969, complainant filed a recommendation 
that the order proposed below be issued. Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a 
recommended decision on September 9, 1969, without further 


investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 
1. Erwin, Inc., the respondent, is a corporation whose address 
is Gatesville, Texas. It is, and at all times material herein was, 


(1) engaged in the business of buying and selling cattle for its 


own account in commerce and (2) registered with the Secretary 
of Agriculture as a dealer to buy and sell cattle in commerce. 
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2. During the period November 1, 1967 through March 31, 
1968, in interstate commerce, respondent regularly and consist- 


ently: (1) sold livestock to purchasers in the States of Arizona, 


California, and Texas, purportedly on the basis of the weights at 
which respondent had purchased the livestock, when in fact the 
sales weights were arbitrarily increased or were otherwise false 
and incorrect weights; (2) issued and submitted to the pur- 


chasers invoices showing the false and incorrect weights instead 


of respondent’s actual purchase weights; (3) collected from the 


purchasers on the basis of the false and incorrect invoices; and 
(4) made copies of the false and incorrect invoices parts of re- 
spondent’s accounts and records. 


3. The table below lists dates on or about which respondent 


made specific sales involving its practices described in Finding 


2, showing for each transaction the number of cattle involved, 
the name of the purchaser, respondent’s actual purchase weight, 
and its sale weight. 


No. of Purchase Sale 
Date Cattle Sold To Weight Weight 
1967 
December 28 100 Farmers Investment Co. 49,200 49,800 
Tucson, Arizona 
1968 


January 2 92 Farmers Investment Co, 45,360 46,360 
Tucson, Arizona 


January 5 94 Farmers Investment Co. 47,115 48,055 
Tucson, Arizona 

January 18 111 Producers Livestock Co. 44,575 45,180 
Brawley, California 

February 12 86 Producers Livestock Co. 42,890 43,860 
Brawley, California 

March 7 98 Max Killian 44,055 44,590 
Mesa, Arizona 

March 9 78 Alamo Cattle Feeders 43,175 44,235 
Brawley, California 

March 9 154 Elmo Edmonds 44,615 45,370 
Happy, Texas 

March 12 95 Max Killian 43,725 44,460 
Mesa, Arizona 

March 13 87 Jack Gilles Cattle Co. 41,890 43,240 
Brawley, California 

March 17 94 Harold Crook 42,120 42,720 
Spearman, Texas 

March 18 97 Producers Livestock Co. 43,415 43,940 


Brawley, California 
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4. From November 1, 1967 through March 31, 1968, respond- 


ent failed to keep accounts, records, and memoranda fully and 


correctly disclosing all transactions involved in its business as a 
dealer, including invoices and scale tickets covering its purchases 
of livestock, in commerce, and scale tickets covering the re- 


weighing of livestock. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent willfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and 


sections 201.50 and 201.55 of the regulations (9 CFR 201.50 and 


201.55). For these violations, the order set out below, recommend- 


ed by complainant, should be issued. Boone Livestock Company, 
Inc., 27 A.D. 475, 6389 (1968); Arnold Fairbank, 27 A.D. 1371, 


1415 (1968). 


PROPOSED ORDER 
Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a dealer, shall cease and desist 
from: 


1. selling livestock, in commerce, on the basis of false or in- 
correct weights; 


2. issuing invoices showing false or incorrect weights as the 
weights of livestock sold by respondent, in commerce; and 


3. charging and collecting for livestock sold by respondent, 
in commerce, on the basis of false or incorrect weights. 


Respondent, when selling livestock on a weight basis other than 
the actual weight of the livestock obtained at the place and at 
the time of the sale transaction, shall explain on its invoices or 
billings rendered to the purchasers of the livestock, in conformity 
with the provisions of section 201.55 of the regulations (9 CFR 
201.55), the exact weight basis upon which the sales are made. 


Respondent shall keep accounts, records, and memoranda which 


fully and correctly disclose all transactions involved in its busi- 
ness as a dealer subject to the Act including, among other things, 
true and correct sales invoices, scale tickets covering the weigh- 


ing or reweighing of livestock by respondent, and invoices and 
scale tickets covering respondent’s purchases of livestock, in 
commerce. 
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Respondent is suspended as a registrant under the Act for a 
period of 90 days. : 


This order shall become effective on the sixth day after ser- 
vice thereof upon the respondent and copies hereof shall be 
served upon the parties. 


(No. 12,763) 


IVES GROSSMAN v. MAX W. GARMAN. P&S Docket No. 4108. De- 
cided October 15, 1969. 


Feeder cattle—Refusal to repurchase—Resale—Damages—Contract price— 
Market value—Calculated weights at repurchase time 


Where respondent unjustifiably refused to repurchase the cattle from com- 
plainant as agreed upon in the contract, respondent is liable to com- 
plainant, as damages, the difference between the guaranteed contract 
price and the market value of the cattle, based upon calculated weights, 


as of the last date on which respondent could have fulfilled his obligation 
to repurchase said cattle. 

Kenneth E. Wright, Goodenow & Wright, Maquoketa, Iowa, for complainant. 
John W. Rapp, Jr., Eaton, Leemon & Rapp, Mount Carroll, Illinois, for 
respondent. 

Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed a formal complaint with the Department on January 30, 
1968, alleging that he purchased 104 feeder heifers from respon- 
dent in May 1967 with the written guarantee that respondent 
would repurchase the cattle from him for $24.00 per hundred- 
weight between November 1 and November 15, 1967. Complain- 
ant alleges that during the first 15 days of November 1967, and 
thereafter, he made demand on respondent to fulfill this guarantee 
but respondent refused to repurchase the cattle. Complainant 
alleges that as the result of respondent’s refusal to repurchase 
the cattle, he was compelled to resell them at a loss of $1,073.72, 
for which amount claim is made. 
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A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Administration of 
this Department and filed in this proceeding pursuant to section 
202.40 of the Rules of Practice (9 CFR 202.40), were served on 
respondent on October 17, 1968. A copy of the investigative re- 
port was served on complainant on October 19, 1968. Respondent 
was granted an extension of time in which to file his answer. 
The answer was filed on December 9, 1968. 


Respondent admits selling the cattle to complainant on the 
terms stated in the complaint and admits that he did not repur- 
chase the heifers in accordance with his guarantee. However, 
respondent alleges that at the time of the sale complainant orally 
agreed to give the cattle abortion shots but that he failed to ful- 
fill this agreement, thereby causing a loss in the value of said 
cattle; that complainant failed to properly feed and care for 
the cattle and, as a result, they failed to gain sufficient weight, 
thereby relieving respondent of his duty to repurchase them; 
that complainant mixed the cattle with other cattle on his farm 
so that it was impossible to separate them, and respondent was 
under no duty to repurchase any of these other cattle; and, 
finally, that the sales that complainant made of some of the 
cattle were not representative of the value of the remainder of 
the lot and respondent should not be bound by the purchase 
price obtained for them. 


An oral hearing was held at Freeport, Illinois, on May 1, 1969. 
Complainant was represented by Kenneth E. Wright, attorney, 
Maquoketa, Iowa, and respondent was represented by John W. 
Rapp, attorney, Mount Carroll, Illinois. Ives Grossman, Donna 
Grossman, H. L. Adams, and Clarence Huebner testified for com- 
plainant. Max Garman testified in his own behalf. Briefs were 
submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual residing at Preston, Iowa, 
where he is engaged in the business of farming and cattle feeding. 


2. Respondent is an individual residing at Shannon, Illinois, 
where he is engaged in the business of buying and selling live- 


stock in commerce for his own account and for the account of 
others. Respondent is registered as a dealer under the Act. 


8. On or about May 24, 1967, in the course of commerce, re- 
spondent, by a contract in writing, sold to complainant 104 heifers 
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for a total purchase price of $12,192.60, with the following 
written guarantee: 


Guarantee $24.00 per hundred for these heifers weighed 
anytime between November 1, 1967 and November 15, 1967. 


4, On or about October 19, November 5, and November 11, 
1967, complainant notified respondent by telephone and in person 
that he desired to resell the heifers to respondent at $24.00 per 
hundredweight in accordance with the said guarantee. In each 
instance, respondent refused to take the cattle back or to pay 
complainant for them for the stated reasons that he did not have 
any money and that he had no place to go with them. 


5. On or about January 10, 1968, complainant sold five of the 


heifers weighing an average of 677 pounds each at the Maquoketa 
Sales Barn at Maquoketa, Iowa, for $19.20 per hundredweight. 


6. On or about January 12, 1968, complainant sold 16 of the 
heifers weighing an average of 596 pounds each at the United 


Livestock Auction, Inc., at Maquoketa, Iowa, for $22.30 per 
hundredweight. 


7. On or about January 20, 1968, complainant sold 75 of the 
heifers weighing an average of 57414 pounds each to H. L. 
Adams of Clinton, Iowa, for $22.40 per hundredweight. 


8. Between November 15, 1967 and January 15, 1968, each of 
the heifers involved in this proceeding gained approximately one 
pound per day. 


9. The investigative report lists the following quotations for 
the Kansas City and the Sioux City markets: 


Week ending November 11, 1967 


Kansas City — 878 heifers—av. wt. 557# —av. cost $22.46 
Sioux City —41607 heifers —av. wt. 6384 —av. cost $22.77 


Week ending January 13, 1968 
Kansas City — 796 heifers—av. wt. 634# —av. cost $22.16 


Sioux City —1162 heifers—av. wt. 660# —av. cost $22.57 
Week ending January 20, 1968 

Kansas City — 681 heifers—av. wt. 593# —av. cost $21.90 
Sioux City —1163 heifers— av. wt. 628# — av. cost $22.77 


10. Formal complaint was filed within 90 days after the ac- 
crual of the cause of action. 
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CONCLUSIONS 


There is no dispute as to the terms of the written contract 
between complainant and respondent, nor that the contract ex- 
pressly provided that respondent guaranteed to repurchase the 
104 heifers from complainant between November 1 and November 
15, 1967, for $24.00 per hundredweight. There is no dispute 
that respondent refused to buy the cattle back between November 
1 and November 15 upon complainant’s demand. Respondent, 
however, defends his refusal to repurchase the cattle on a num- 
ber of grounds, any or all of which, he contends, relieves him of 
the obligation under the guarantee. Finally, respondent contends 
that complainant has failed to prove his damages, if any. 


Respondent’s first defense is that complainant failed to give 
the heifers abortion shots as the parties had orally agreed and 
that this decreased their value. The evidence fails to sustain re- 
spondent’s contention that there was any such agreement between 
the parties. Furthermore, the oral agreement between the parties 
was reduced to the form of a written memorandum of sale signed 
by respondent. There is no indication on this memorandum of 
any obligation on complainant’s part to give the cattle abortion 
shots. We conclude that there was no such agreement between 
the parties. 


Respondent next contends that complainant failed to feed the 
cattle properly and that he was relieved from his obligation to 
repurchase them because of this fact. Respondent points out that 
the cattle gained an average of only 130 pounds during the period 
complainant had them on his farm whereas feeder cattle of this 
type ought to have gained from 240 to 360 pounds during this 
period. The testimony of the witnesses indicates that the amount 
of gain in feeder cattle depends upon the manner in which they 
are fed. If they are put on pasture they will gain less than if they 
are fed grain. There was no agreement between the parties as 
to how complainant was to feed the cattle, z.e., there was no 
agreement that they were to be fed grain. Complainant testified 
that he put the cattle on pasture, supplemented by some hay 
silage and chopped green corn but that he did not feed them 
grain. There was no breach of any contractual agreement with 
respect to complainant’s care and feeding of the cattle nor is 
there any proof of negligence or poor husbandry on complain- 
ant’s part that would relieve respondent from his obligations 
under the contract. 
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Respondent next objects to the fact that complainant mixed 
some other cattle in with the 104 head. Respondent contends that 
he cannot be required to repurchase cattle that he did not sell to 
complainant. Complainant admitted that he mixed 15 other 
heifers and 7 steers in with the 104 heifers that he bought from 
respondent, but that these other cattle were of a different kind 
and could be distinguished from the ones he bought from re- 
spondent. Complainant stated that he marketed these other cattle 
separately from the 104 heifers. Since the only evidence in the 
record is that these other cattle could be and were in fact dis- 
tinguished from the cattle complainant bought from respondent 
and that they were separately marketed so that the proceeds ob- 


tained for them does not figure into complainant’s calculations 


of damages, it does not appear that respondent was in any way 
harmed by this mixing of the cattle. 


Finally, respondent contends that complainant’s proof of dam- 
ages is inadequate. He contends that the cattle were not weighed 
during the repurchase period, that is, November 1 to November 
15, 1967, and that such weights are essential to establish com- 
plainant’s damages, if any. He contends, further, that the sale 
of some of the cattle to the United Livestock Auction, Inc., of 
Maquoketa, Iowa, in January 1968 were culls from the herd and 
not representative of the remainder of the cattle, and that the 
sale of 75 head of the cattle to H. L. Adams on January 20, 1968, 
was a sale to a close relative and the price obtained was not in- 
dicative of the price that could have been obtained on the open 
market. Furthermore, these 75 head were not weighed, but were 
sold on the basis of estimated weights. 


Whereas the evidence of damages may not be as precise as 
might be desired, we believe there are sufficient facts in the 
record to establish an appropriate measure of damages. See 
Eastman Co. v. Southern Photo Co., 273 U.S. 359; Fiesta Meat 
Company v. Charles B. Ganey, 15 A.D. 814 (1956) ; and Natural 
Bridge Packing Co. v. Charles B. Ganey, 15 A.D. 819 (1956). 


The damages suffered by complainant as the result of respon- 
dent’s failure to repurchase the cattle in accordance with his 
guarantee would be the difference between the guaranteed price 
of the cattle and the market value of the cattle as of the date of 
the guarantee. This requires the establishment of the weights and 
market values of the cattle as of November 15, 1967, the last 
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date on which respondent could have fulfilled his obligation to re- 
purchase them. 


The weights of the cattle in January 1968 can be determined 
with a fair degree of accuracy. Complainant sold five heifers on 
January 10, 1968, which were weighed at the time of the sale and 
averaged 677 pounds. Sixteen more of the heifers were sold on 
January 12, 1968, weighing an average of 596 pounds. These also 
were actual scale weights. Complainant sold 75 head on January 
20, 1968, weighing an average of 57414, pounds. This weight was 
an estimate. However, the buyer, Mr. H. L. Adams, testified that 
he had a great deal of experience in buying cattle and could esti- 
mate their weights very closely. Furthermore, the estimated 
weight of these 75 cattle was very close to the actual weight of 
the 16 similar cattle that complainant had sold on January 12. 
These three sales account for 96 of the 104 head of cattle. Of the 
remaining eight head, one died and the others were held on com- 
plainant’s farm until a much later date. 


To ascertain what the cattle would have weighed on November 
15, 1967, it will be necessary to make allowance for the weight 
they gained between that date and the dates on which complainant 
sold them. Complainant testified that he fed the cattle hay silage 
during this period and that they could be expected to gain an 
average of one pound per day on this type of feed. There was no 
evidence to the contrary. On this basis, the five head that weighed 
an average of 677 pounds when complainant sold them on January 
10, 1968, would have weighed 56 pounds less on November 15, 
1967, or 621 pounds. The 16 head that complainant sold on Janu- 
ary 12, 1968, weighed 596 pounds each. These would have weighed 
58 pounds less on November 15, 1967, or 5388 pounds. The 75 head 
that weighed 57414 pounds each on January 20, 1968, would have 
weighed 66 pounds less on November 15, 1967, or 50814 pounds. 
Thus, the average weight of the 96 cattle that complainant sold 
would have been 519 pounds on November 15, 1967. It can reason- 
ably be assumed that the average weight of the eight head that 
complainant did not sell would also have been 519 pounds on No- 
vember 15, 1967. 


It is to be observed that the quoted market prices for heifers 
on November 11, 1967, and on January 13, and January 20, 1968, 
as set forth in Finding of Fact 9, are practically the same. Thus, 
it is concluded that the market value of the heifers would be the 
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same on November 15, 1967, as it was on January 12 and January 
20, 1968, when complainant sold the bulk of them. 


Complainant sold 16 of the heifers for $22.30 per hundredweight 
and 75 of them for $22.40 per hundredweight. These prices are in 
the middle of the range of market prices quoted above. The sale 
of the five head of cattle on January 10, 1968, for $19.20 per 
hundredweight appears to be out of line with the quoted market 
and will not be considered in our calculations. 


The average price for the two lots of cattle that complainant 
sold on January 12 and January 20, 1968, was $22.38 per hundred- 
weight. Using this price as the market value of the cattle on No- 
vember 15, 1967, we obtain the following calculations of damages: 


Weight of cattle on 11/15/67: 104 x 519 lbs. = 589.76 ewt. 


Guaranteed price on 11/15/67: 539.76 cwt. x $24.08 — $12,954.24 
Market value of cattle on 11/15/67: 539.76 ewt. x $22.38 = $12,079.82 
Therefore, the difference between the guaranteed price and 
market value amounts to $874.42 and it is concluded that com- 
plainant was damaged in this amount by reason of respondent’s 
unjustified failure to repurchase the cattle as he had promised to 


do in the contract, and reparation should be awarded accordingly. 
See Miles Land and Livestock Co. v. Rouse, 23 A.D. 645 (1964). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $874.42 with interest 
thereon at the rate of 6 per cent per annum from December 1, 


1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,764) 


BRITTON SALES PAVILION v. LoY LOWARY, KEITH LOWARY AND 
WILLIAM Lowary, d/b/ LOWARY LIVESTOCK. P&S Docket No. 
3802. Decided October 15, 1969. 
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Livestock purchases—Failure to pay—Partnership—Checks—Bankruptcy 


Where respondent William Lowary was a member of the partnership of 
Lowary Livestock which failed to pay for livestock purchased from 
complainant, all three respondents, Loy Lowary, Keith Lowary and 
William Lowary, are liable to complainant for the purchase price of 
said livestock. However, if certain of these respondents have been 
discharged of this debt in a bankruptcy proceeding, this order shall not 


apply to those so discharged. 


L. R. Gustafson, Britton, South Dakota, for complainant. 
Joe L. Maynes, Aberdeen, South Dakota, for respondents Loy and Keith 
Lowary. 
Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed on September 20, 1966, it is alleged that respondents owe 


complainant a total of $3,927.87 for livestock purchases made on 
August 2 and 16, 1966. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Division, Consumer and Market- 
ing Service, now the Packers and Stockyards Administration of 


this Department, and filed in this proceeding pursuant to section 


202.40 of the rules of practice (9 CFR 202.40) were served upon 


each respondent on January 12, 1967. A copy of the investigation 
report was served upon complainant on the same date. 


Respondent William Lowary filed an answer denying that he 
had interest in the partnership or transactions in issue. The re- 
maining respondents filed an answer generally denying the allega- 


tions of the complaint and affirmatively asserting that on Dec- 


ember 27, 1966, these respondents were adjudged bankrupt and 
were discharged in bankruptcy on said date with respect to all 
debts at that time, including that of complainant. Accordingly, a 
motion was made to dismiss the complaint, which motion was 


denied by a ruling filed on April 8, 1967, See Vaughn-Griffin v. 
Kelly & Weatherington, 24 A.D. 75, 77 (1965). 


Inasmuch as none of the parties requested an oral hearing, the 
proceeding was handled under the “shortened procedure” pro- 


vided by the rules of practice (9 CFR 202.53, 202.17). After all 
the statements were filed by the parties, under the shortened pro- 
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cedure rules, respondent William Lowary filed a request on No- 
vember 16, 1967, that he be heard orally on his defense of not 
being a party to the transaction. In a ruling on April 17, 1968, 
this motion was denied with reasons set forth therein. However, 
all parties were given one further opportunity to submit evidence 


of additional facts in regard to William Lowary’s interest in the 
firm of Lowary Livestock. No further papers were filed. 


FINDINGS OF FACT 


1. Complainant, Britton Sales Pavilion, a corporation, Britton, 
South Dakota, is now and was at all times material herein, en- 
gaged in the business of a market agency, registered with the Sec- 
retary of Agriculture to sell livestock on a commission basis at 
the Britton Sales Pavilion auction market, a posted stockyard 


under the Act. 


2. Respondents, William Lowary and his sons, Loy and Keith 
Lowary, were partners doing business as Lowary Livestock, en- 
gaging in the business of a dealer, from June 7, 1963 until De- 
cember, 1966. They were, as of June, 1963, and still are, registered 


with the Secretary of Agriculture as a dealer, to buy and sell 


livestock in commerce for their own account. 


3. Prior to 1963 the partnership was known as “William 
Lowary and Sons’’, and registered as such since 1956. The amend- 
ed registration, filed in 1963 and still on record (referred to in 


Finding 2), contains the partnership name “Lowary Livestock”, 


with all three members listed as partners. The bond applications 


and papers submitted on behalf of Lowary Livestock and its 
predecessor to the American Surety Company of New York, and 
filed with this Department, contain the signature of William 


Lowary on all papers executed from 1956 up to and including 
August 25, 1964. On a “rider” executed October 12, 1965, only the 
signature of Loy and Keith Lowary appear. 


4. On August 2, 1966, and August 16, 1966, at complainant’s 
auction at its stockyard, respectively, 9 head of livestock at a price 


of $658.84, and 42 head of livestock at a price of $3,269.03, were 
purchased for the account of Lowary Livestock. Two checks in 


these respective amounts were issued on the partnership account 
at the First State Bank, Warner, South Dakota, but were not 
honored for reason of the account being closed as of September 
10, 1966. The outstanding balance due on the livestock purchases 


still remains at $3,927.87. 
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5. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


It is undisputed that the livestock was purchased for the ac- 
count of the partnership and that payment was not made to com- 


plainant. The failure to pay in connection with the purchase of 


livestock in commerce at a posted stockyard constitutes an un- 
just practice in violation of the Act on the basis of which repara- 
tion may be awarded. Billings Livestock Commission Company, 


Inc. v. Howell, 22 A.D. 793 (1963). 


The initial issue in dispute is whether William Lowary is a 
member of the partnership to be held liable for the firm debts 


together with his two sons. The senior Lowary denies that he has 
been a member of the firm since 1953 but the evidence is to the 


contrary. In 1956, William Lowary himself registered as a member 


of the firm “William Lowary and Sons.” In 1968, when the name 
of the partnership was changed to “Lowary Livestock”, William 


Lowary was listed as a partner on the application to amend the 
registration. Indeed, he was a party to the bond rider issued at 
that time, which document indicated that the new partnership to 


be bonded was “William Lowary, Keith Lowary, and Loy Lowary, 


d/b/a Lowary Livestock.” Mr. William Lowary signed this docu- 
ment, as he did with all bonding papers issued through 1965. 
Trucking permits, issued by the State of South Dakota for use in 
connection with the partnership business have always been in 


the name of William Lowary. The record as a whole supports a 


finding that the elder Lowary remained a partner in the firm at 
all times material herein. 


Even were we to find that at some time subesquent to 1965, 
William Lowary withdrew from the partnership, he may be held 


liable for new debts incurred after his withdrawal on the principle 
of estoppel. 40 Am. Jur., Partnership §§ 202, 203. Clearly, William 


Lowary should have notified all customers of the partnership if 
he did indeed withdraw. He apparently failed to take any steps to 


inform the public in general or customers in specific of any change 


in his status with the firm. Complainant gave credit to the firm 
on the strength of the membership of William Lowary and his 
financial rating. In addition, prudence would dictate and the regu- 
lations require that notice of such a withdrawal be given to this 


Department (9 CFR 201.13). Not only did William neglect to do 
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30, but quite to the contrary he continued to file documents with 


this Department, containing his signature and indicating that he 


was a full and active partner in the partnership of Lowary Live- 
stock. 


On the basis of all the foregoing, it is concluded that all three 
named respondents should be held jointly and severally liable 


for the livestock purchases made in their behalf. 


There remains the issue of whether certain respondents have 
been discharged of this debt in the bankruptcy proceeding refer- 
red to previously. A notice to show cause was issued on March 7, 


1969, concerning this matter. It is hereby decided that there is 


insufficient evidence in the record to make any finding as to 


whether there has been a discharge of the claim in issue. Indeed, 
it is not our function to rule on such a matter; this not being the 
proper forum. It is clear, however, that if there has been a dis- 
charge and the claim in issue was not exempt, this order shall not 


apply as to those respondents who have been so discharged. 


ORDER 


Within 30 days from the date of this order, respondents 
William, Loy and Keith Lowary shall jointly and severally pay to 


complainant as reparation the sum of $3,927.87 with interest 


thereon at the rate of 6% per annum from September 1, 1966, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,765) 


C. M. Cook v. Loy LOWARY, KEITH LOWARY AND WILLIAM Low- 


ARY, d/b/a LOWARY LIVESTOCK. P&S Docket No. 3810. De- 
cided October 15, 1969. 


Livestock purchases—Failure to pay—Partnership—Checks—Bankruptcy 


Where respondent William Lowary was a member of the partnership of 


Lowary Livestock which failed to pay for livestock purchased from 


complainant, all three respondents, Loy Lowary, Keith Lowary and 
William Lowary, are liable to complainant for the purchase price of said 
livestock. However, if certain of these respondents have been discharged 
of this debt in a bankruptcy proceeding, this order shall not apply to 


those so discharged. 
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Complainant pro se. 
Joe L. Maynes, Aberdeen, South Dakota, for respondents Loy and Keith 
Lowary. 
Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on September 16, 1966, it is alleged that respondents 


owe complainant a total of $31,605.28 for livestock purchases 
made during July and August of 1966. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Division, Consumer and Market- 
ing Service, now the Packers and Stockyards Administration of 
this Department, and filed in this proceeding pursuant to section 


202.40 of the rules of practice (9 CFR 202.40), were served upon 
each respondent on February 20, 1967. A copy of the investiga- 
tion report was served upon complainant on the same date. 
Respondent William Lowary filed an answer denying that he 
had any interest in the partnership or transactions in issue. The 
remaining respondents filed an answer generally denying the alle- 
gations of the complaint and affirmatively asserting that on De- 
cember 27, 1966, these respondents were adjudged bankrupt and 
were discharged in bankruptcy on said date with respect to all 
debts at that time, including that of complainant. Accordingly, a 
motion was made to dismiss the complaint, which motion was 
denied by a ruling filed on April 6, 1967. See Vaughn-Griffin v. 
Kelly & Weatherington, 24 A.D. 75, 77 (1965). The complaint was 
amended on January 3, 1967, to show the livestock purchases set 
forth in the initial complaint were all ‘‘butcher hogs’. This amend- 
ment was served upon all the respondents, giving opportunity to 
further answer. No answers were filed; the original-answers stand 


as answers to the amended complaint. On June 7, 1967, William 
Lowary filed a supplemental answer, asserting that he left the 


partnership in 1953. 


Inasmuch as none of the parties requested an oral hearing, the 
proceeding was handled under the “shortened procedure” pro- 
vided by the rules of practice (9 CFR 202.53, 202.17). Complain- 
ant did not file an opening statement. Respondent William Low- 
ary’s supplemental answer filed on June 7, 1967, was considered 
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as respondents’ answering statement. Respondent William Lowary 
filed a request on November 16, 1967, that he be heard orally on 
his defense of not being a party to the transaction. In a ruling 


filed on April 17, 1968, this motion was denied with reasons set 
forth therein. However, all parties were given one further op- 


portunity to submit evidence of additional facts in regard to 
William Lowary’s interest in the firm of Lowary Livestock. No 
further papers were filed. 


FINDINGS OF FACT 


1. Complainant C. M. Cook, is an individual residing at Het- 
tinger, North Dakota. 


2. Respondents, William Lowary and his sons, Loy and Keith 
Lowary, were partners doing business as Lowary Livestock, en- 
gaging in the business of a dealer, from June 7, 1963 until De- 
cember, 1966. They were, as of June, 1963, and still are, registered 
with the Secretary of Agriculture as a dealer, to buy and sell 
livestock in commerce for their own account. They maintained 
a buying station and office at Aberdeen, South Dakota. 


3. Prior to 1963 the partnership was known as “William 
Lowary and Sons”, and registered as such since 1956. The amend- 
ed registration, filed in 1963 and still on record (referred to in 
Finding 2), contains the partnership name “Lowary Livestock”, 
with all three members listed as partners. The bond applications 
and papers submitted on behalf of Lowary Livestock and its pred- 
ecessor to the American Surety Company of New York, and filed 
with this Department, contain the signature of William Lowary 
on all papers executed from 1956 up to and including August 25, 


1964. On a “rider” executed October 12, 1965, only the signature 
of Loy and Keith Lowary appear. 


4. During the months of July and August, 1966, complainant, 
on 9 separate transactions, sold butcher hogs to Lowary Livestock, 
and these hogs were resold by Lowary Livestock to packers in 
Oregon and South Dakota, including Swift & Co. in Portland, 
Oregon. In all, 9 checks totaling $57,111.79 were issued to com- 
plainant, drawn on the partnership account at the First State 
Bank, Warner, South Dakota. All checks were dishonored because 
of “insufficient funds.” Four checks, totaling $25,506.51, issued 
to Lowary Livestock by Swift & Co. and F. E. Meints, packers 


who had purchased some of the hogs in issue from Lowary, were 
endorsed to Mr. Cook to partially pay for the hog purchases, 
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There still remains an outstanding balance due complainant in 
the amount of $31,605.28. 


5. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


It is undisputed that the livestock was purchased for the ac- 
count of the partnership and that payment was not made to com- 
plainant. The failure to pay in connection with the purchase of 
livestock in commerce constitutes an unjust practice in violation 
of the Act on the basis of which reparation may be awarded. 
Billings Livestock Commission Company, Inc. v. Howell, 22 A.D. 
793 (1963). 


The initial issue in dispute is whether William Lowary is a 
member of the partnership to be held liable for the firm debts 
together with his two sons. The senior Lowary denies that he has 
been a member of the firm since 1953 but the evidence is to the 
contrary. In 1956, William Lowary himself registered as a mem- 
ber of the firm “William Lowary and Sons.” In 1963, when the 
name of the partnership was changed to “Lowary Livestock”, 
William Lowary was listed as a partnership on the application to 
amend the registration. Indeed, he was a party to the bond rider 
issued at that time, which document indicated that the new part- 
nership to be bonded was “William Lowary, Keith Lowary, and 
Loy Lowary, d/b/a Lowary Livestock.” Mr. William Lowary 
signed this document, as he did with all bonding papers issued 
through 1965. Trucking permits, issued by the State of South 
Dakota for use in connection with the partnership business have 
always been in the name of William Lowary. The record as a 
whole supports a finding that the elder Lowary remained a part- 
ner in the firm at all times material herein. 


Even were we to find that at some time subsequent to 1965, 
William Lowary withdrew from the partnership, he may be held 
liable for new debts incurred after his withdrawal on the principle 


of estoppel. 40 Am. Jur., Partnership §§ 202, 203. Clearly, William 
Lowary should have notified all customers of the partnership if he 
did in fact withdraw. He apparently failed to take any steps to 
inform the public in general or customers in specific of any change 
in his status with the firm. In addition, prudence would dictate 
and the regulations require that notice of such a withdrawal be 
given to this Department (9 CFR 201.13). Not only did William 
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neglect to do so, but quite to the contrary he continued to file 
documents with this Department, containing his signature and 
indicating that he was a full and active partner in the partnership 
of Lowary Livestock. 


On the basis of all the foregoing, it is concluded that all three 
named respondents should be held jointly and severally liable for 
the livestock purchases made in their behalf. 


There remains the issue of whether certain respondents have 
been discharged of this debt in the bankruptcy proceeding refer- 
red to previously. A notice to show cause was issued on March 7, 
1969, concerning this matter. It is hereby decided that there is 
insufficient evidence in the record to make any finding as to 
whether there has been a discharge of the claims in issue. Indeed, 
it is not our function to rule on such a matter; this not being the 
proper forum. It is clear, however, that if there has been a dis- 
charge and the claim in issue was not exempt, this order shall not 
apply as to those respondents who have been so discharged. 


ORDER 


Within 30 days from the date of this order, respondents Wil- 
liam, Loy and Keith Lowary shall jointly and severally pay to 
complainant as reparation the sum of $31,605.28 with interest 
thereon at the rate of 6% per annum from September 1, 1966, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,766) 


LESTER DENNIS v. LOY LOWARY, KEITH LOWARY, AND WILLIAM 
Lowarky, d/b/a Lowary LIvEsTocK. P&S Docket No. 3818. 
Decided October 15, 1969. 


Livestock purchases—Failure to pay—Partnership—Checks—Bankruptcy 


Where respondent William Lowary was a member of the partnership of 
Lowary Livestock which failed to pay for livestock purchased from 
complainant, all three respondents, Loy Lowary, Keith Lowary and 
William Lowary, are liable to complainant for the purchase price of said 
livestock. However, if certain of these respondents have been discharged 
of this debt in a bankruptcy proceeding, this order shall not apply to 
those so discharged. 
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Complainant pro se. 
Joe L. Maynes, Aberdeen, South Dakota, for respondents Loy and Keith 
Lowary. 

Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a com- 
plaint filed on November 7, 1966, it is alleged that respondents 
owe complainant a total of $1,071.20 for livestock purchases made 
on August 13, 1966. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Division, Consumer and Market- 
ing Service, now the Packers and Stockyards Administration of 
this Department, and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
each respondent on February 20, 1967. A copy of the investigation 
report was served upon complainant on February 17, 1967. 


Respondent William Lowary filed an answer denying that he 
had any interest in the partnership or transactions in issue. The 
remaining respondents filed an answer generally denying the 
allegations of the complaint and affirmatively asserting that on 
December 27, 1966, these respondents were adjudged bankrupt 
and were discharged in bankruptcy on said date with respect to 
all debts at that time, including that of complainant. Accordingly, 
a motion was made to dismiss the complaint, which motion was 
denied by a ruling filed on April 6, 1967. See Vaughn-Griffin v. 
Kelly & Weatherington, 24 A.D. 75, 77 (1965). 


Inasmuch as none of the parties requested an oral hearing, the 
proceeding was handled under the “shortened procedure” provid- 
ed by the rules of practice (9 CFR 202.53, 202.17). After all the 
statements were filed by the parties, under the shortened pro- 
cedure rules, respondent William Lowary filed a request on No- 
vember 16, 1967, that he be heard orally on his defense of not 
being a party to the transaction. In a ruling filed on April 17, 
1968, this motion was denied with reasons set forth therein. How- 
ever, all parties were given one further opportunity to submit evi- 
dence of additional facts in regard to William Lowary’s interest 
in the firm of Lowary Livestock. 
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FINDINGS OF FACT 


1. Complainant, Lester Dennis, an individual, operates a farm 
at Meelette, South Dakota. 


2. Respondents, William Lowary and his sons, Loy and Keith 
Lowary, were partners doing business as Lowary Livestock, en- 
gaging in the business of a dealer, from June 7, 1963 until De- 
cember 1966. They were, as of June 1963, and still are, registered 
with the Secretary of Agriculture as a dealer, to buy and sell 
livestock in commerce for their own account. Respondents ope- 
rated a buying station and office at Aberdeen, South Dakota. 


8. Prior to 1963 the partnership was known as “William 
Lowary and Sons”, and registered as such since 1956. The amend- 
ed registration, filed in 1963 and still on record (referred to in 
Finding 2), contains the partnership name “Lowary Livestock”, 
with all three members listed as partners. The bond applications 
and papers submitted on behalf of Lowary Livestock and its 
predecessor to the American Surety Company of New York, and 
filed with this Department, contain the signature of William 
Lowary on most papers executed from 1956 up to and including 
August 25, 1964. On a “rider” executed October 12, 1965, only 
the signature of Loy and Keith Lowary appear. 


4. On August 18, 1966, Loy Lowary purchased 20 hogs from 
complainant at his farm for the partnership account and in pur- 
ported payment therefor issued a check in the amount of 
$1,071.20, drawn on the partnership account at the First State 
Bank, Warner, South Dakota. The check was dishonored because 
of “insufficient funds” and when presented a second time, re- 
fused with the notation “account closed.” The balance due on the 
purchase of 20 hogs still remains at $1,071.20. The 20 hogs were 
resold by Lowary Livestock together with other hogs purchased 
on August 12 and 138, 1966, to Swift & Company in Watertown, 
South Dakota and St. Paul, Minnesota, and to Portland Provision, 
Portland, Oregon. These packers manufacture and prepare meat 
for sale or shipment in commerce, in addition to purchasing 
livestock for slaughter purposes. At the time of purchase from 
complainant, it was contemplated by the parties that the hogs 
would be shipped and resold in commerce. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 
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CONCLUSIONS 


It is undisputed that the livestock was purchased for the ac- 
count of the partnership and that payment was not made to 
complainant. The failure to pay in connection with the purchase 
of livestock in commerce constitutes an unjust practice in viola- 
tion of the Act on the basis of which reparation may be awarded. 
Billings Livestock Commission Company, Inc. v. Howell, 27 A.D. 
793 (1963). 


The initial issue in dispute is whether William Lowary is a 
member of the partnership to be held liable for the firm debts 
together with his two sons. The senior Lowary denies that he has 
been a member of the firm since 1953 but the evidence is to the 
contrary. In 1956, William Lowary himself registered as a mem- 
ber of the firm “William Lowary and Sons.” In 1963, when the 
name of the partnership was changed to “Lowary Livestock”, 
William Lowary was listed as a partner on the application to 
amend the registration. Indeed, he was a party to the bond rider 
issued at that time, which document indicated that the new 
partnership to be bonded was “William Lowary, Keith Lowary, 
and Loy Lowary, d/b/a Lowary Livestock.” Mr. William Lowary 
signed this document, as he did with ail bonding papers issued 
through 1965. Trucking permits, issued by the State of South 
Dakota for use in connection with the partnership business have 
always been in the name of William Lowary. The record as a 


whole supports a finding that the elder Lowary remained a part- 
ner in the firm at all times material herein. 


Even were we to find that at some time subsequent to 1965, 


William Lowary withdrew from the partnership, he may be held 
liable for new debts incurred after his withdrawal on the princi- 
ple of estoppel. 40 Am. Jur., Partnership §$§ 202, 203. Clearly, 
William Lowary should have notified all customers of the partner- 
ship if he did in fact withdraw. He apparently failed to take 


any steps to inform the public in general or customers in specific 
of any change in his status with the firm. In addition, prudence 


would dictate and the regulations require that notice of such a 
withdrawal be given to this Department (9 CFR 201.18). Not 
only did William neglect to do so, but quite to the contrary he 
continued to file documents with this Department containing his 


signature and indicating that he was a full and active partner in 


the partnership of Lowary Livestock, after the time he claims 
he withdrew. 
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On the basis of all the foregoing, it is concluded that all three 
named respondents should be held jointly and severally liable 
for the livestock purchases made in their behalf. 


There remains the issue of whether certain respondents have 
been discharged of this debt in the bankruptcy proceeding refer- 
red to previously. A notice to show cause was issued on March 
7, 1969, concerning this matter. It is hereby decided that there 
is insufficient evidence in the record to make any finding as to 
whether there has been a discharge of the claim in issue. Indeed, 
it is not our function to rule on such a matter; this not being 
the proper forum. It is clear, however, that if there has been a 
discharge and the claim in issue was not exempt, this order shall 
not apply as to those respondents who have been so discharged. 


ORDER 
Within 30 days from the date of this order, respondents Wil- 
liam, Loy and Keith Lowary shall jointly and severally pay to 
complainant as reparation the sum of $1,071.20 with interest 
thereon at the rate of 6% per annum from September 1, 1966, 
until paid. 
Copies hereof shall be served upon the parties. 


(No. 12,767) 


GETTYSBURG LIVESTOCK SALES Co., INC. v. Loy LOWARY, KEITH 
LOWARY AND WILLIAM LOWARY, d/b/a LOWARY LIVESTOCK. 


P&S Docket No. 3803. Decided October 15, 1969. 


Livestock purchases—Failure to pay—Partnership—Checks—Bankruptcy 


Where respondent William Lowary was a member of the partnership of 
Lowary Livestock which failed to pay for livestock purchased from 
complainant, all three respondents, Loy Lowary, Keith Lowary and 
William Lowary, are liable to complainant for the purchase price of said 
livestock. However, if certain of these respondents have been discharged 
of this debt in a bankruptcy proceeding, this order shall not apply to 
those so discharged. 

Complainant pro se. 

Joe L. Maynes, Aberdeen, South Dakota, for respondents Loy and Keith 
Lowary. 
Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on September 26, 1966, it is alleged that respondents 


owe complainant a total of $8,118.75 for livestock purchases 
made on August 15, 1966. 
Copies of the complaint and the investigation report, prepared 


by the Packers and Stockyards Division, Consumer and Market- 
ing Service, now the Packers and Stockyards Administration of 


this Department, and filed in this proceeding pursuant to section 


202.40 of the rules of practice (9 CFR 202.40), were served 

upon each respondent on January 12, 1967. A copy of the investi- 

gation report was served upon complainant on the same date. 
Respondent William Lowary filed an answer denying that he 


had any interest in the partnership or transaction in issue, The 


remaining respondents filed an answer generally denying the al- 
legations of the complaint and affirmatively asserting that on De- 
cember 27, 1966, these respondents were adjudged bankrupt and 
were discharged in bankruptcy on said date with respect to all 


debts at that time, including that of complainant. Accordingly, a 


motion was made to dismiss the complaint, which motion was 
denied by a ruling filed on April 6, 1967. See Vaughn-Griffin 
v. Kelly & Weatherington, 24 A.D. 75, 77 (1965). 


Inasmuch as none of the parties requested an oral hearing, 
the proceeding was handled under the “shortened procedure” 


provided by the rules of practice (9 CFR 202.58, 202.17). An 


opening statement was filed on April 24, 1967. An answering 
statement was filed June 7, 1967. After all the statements were 
filed by the parties, under the shortened procedure rules, respon- 
dent William Lowary filed a request on November 16, 1967, that 


he be heard orally on his defense of not being a party to the 


transaction. In a ruling filed on April 17, 1968, this motion was 


denied with reasons set forth therein. However, all parties were 
given one further opportunity to submit evidence of additional 
facts in regard to William Lowary’s interest in the firm of Lowary 
Livestock. 


FINDINGS OF FACT 


1. Complainant, Gettysburg Livestock Sales Co., Inc., a corpo- 
ration, Gettysburg, South Dakota, is now and was at all times 
material herein, engaged in the business of a market agency, 
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registered with the Secretary of Agriculture to sell livestock on 
a commission basis at the Gettysburg Livestock Sales Co., Inc. 
auction market, a posted stockyard under the Act. 


2. Respondents, William Lowary and his sons, Loy and Keith 


Lowary, were partners doing business as Lowary Livestock, en- 


gaging in the business of a dealer, from June 7, 1963 until De- 
cember, 1966. They were, as of June 1963, and still are, registered 
with the Secretary of Agriculture as a dealer, to buy and sell 
livestock in commerce for their own account. They operated a 


buying station and offices at Aberdeen, South Dakota. 


8. Prior to 1963, the partnership was known as “William 
Lowary and Sons”, and registered as such since 1956. The amend- 
ed registration, filed in 1963 and still on record (referred to in 
Finding 2), contains the partnership name “Lowary Livestock”, 


with all three members listed as partners. The bond applications 


and papers submitted on behalf of Lowary Livestock and its 


predecessor to the American Surety Company of New York, and 
filed with this Department, contain the signature of William 
Lowary on most papers executed from 1956 up to and including 


August 25, 1964. On a “rider” executed October 12, 1965, only 
the signature of Loy and Keith Lowary appear. 


4. On August 15, 1966, at complainant’s auction at its stock- 
yard, 144 head of livestock at a price of $8,118.75, were purchased 
for the account of Lowary Livestock. A check, dated August 19, 


1966, in this amount was issued on the partnership account at 


the First State Bank, Warner, South Dakota, but was not hon- 


ored for reason of the account being closed as of September 10, 


1966. The outstanding balance due on the livestock purchases still 
remains at $8,118.75. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


It is undisputed that the livestock was purchased for the ac- 
count of the partnership and that payment was not made to com- 


plainant. The failure to pay in connection with the purchase of 


livestock in commerce at a posted stockyard constitutes an un- 
just practice in violation of the Act on the basis of which repara- 
tion may be awarded. Billings Livestock Commission Company, 


Inc. v. Howell, 22 A.D. 793 (1963). 
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The initial issue in dispute is whether William Lowary is a 


member of the partnership to be held liable for the firm debts 
together with his two sons. The senior Lowary denies that he 
has been a member of the firm since 1953 but the evidence is to 


the contrary. In 1956, William Lowary himself registered as a 


member of the firm “William Lowary and Sons.” In 1963, when 
the name of the partnership was changed to “Lowary Livestock’”’, 
William Lowary was listed as a partner on the application to 
amend the registration. Indeed, he was a party to the bond rider 


issued at that time, which document indicated that the new 


partnership to be bonded was “William Lowary, Keith Lowary, 
and Loy Lowary, d/b/a Lowary Livestock.” Mr. William Lowary 
signed this document, as he did with all bonding papers issued 
through 1965. Trucking permits, issued by the State of South 


Dakota for use in connection with the partnership business have 


always been in the name of William Lowary. The record as a 
whole supports a finding that the elder Lowary remained a 
partner in the firm at all times material herein. 


Even were we to find that at some time subsequent to 1965, 


William Lowary withdrew from the partnership, he may be held 


liable for new debts incurred after his withdrawal on the princi- 
ple of estoppel. 40 Am. Jur., Partnership §§ 202, 203. Clearly, 
William Lowary should have notified all customers of the partner- 


ship if he did in fact withdraw. He apparently failed to take 


any steps to inform the public in general or customers in specific 
of any change in his status with the firm. In addition, prudence 
would dictate and the regulations require that notice of such a 


withdrawal be given to this Department (9 CFR 201.13). Not 


only did William neglect to do so but quite to the contrary he con- 


tinued to file documents with this Department containing his 
signature and indicating that he was a full and active partner 
in the partnership of Lowary Livestock, after the time he claims 


he withdrew. 


On the basis of all the foregoing, it is concluded that all three 
named respondents should be held jointly and severally liable 
for the livestock purchases made in their behalf. 


There remains the issue of whether certain respondents have 


been discharged of this debt in the bankruptcy proceeding refer- 
red to previously. A notice to show cause was issued on March 7, 


1969, concerning this matter. It is hereby decided that there is 
insufficient evidence in the record to make any finding as to 
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whether there has been a discharge of the claim in issue. Indeed, 


it is not our function to rule on such a matter; this not being 
the proper forum. If, however, there has been a discharge and 
the claim in issue was not exempt, this order shall not apply as to 


those respondents who have been so discharged. 


ORDER 


Within 30 days from the date of this order, respondents Wil- 
liam, Loy and Keith Lowary shall jointly and severally pay to 


complainant as reparation the sum of $8,118.75 with interest 
thereon at the rate of 6% per annum from September 1, 1966, 
until paid. 

Copies hereof shall be served upon the parties. 


(No. 12,768) 


LEO J. HOFFMAN v. KEITH LOWARY AND LOY LOWARY, d/b/a 


LOWARY LIVESTOCK. P&S Docket No. 3814. Decided October 
15, 1969. 


Livestock purchases—Failure to pay—Partnership—Checks—Bankruptcy 


Where respondents Keith Lowary and Loy Lowary, the named respondents 
in the complaint, failed to pay for livestock purchased from complainant, 
said respondents are liable to complainant for the purchase price of said 
livestock. However, if certain of these respondents have been discharged 
of this debt in a bankruptcy proceeding, this order shall not apply to 


any so discharged. 
Complainant pro se. 


Joe L. Maynes, Aberdeen, South Dakota, for respondents. 
Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on September 23, 1966, it is alleged that respondents 
owe complainant a total of $544.61 for livestock purchases made 
on August 12, 1966. 
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Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Division, Consumer and Market- 
ing Service, now the Packers and Stockyards Administration of 
this Department, and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40) were served upon 
each respondent on February 20, 1967. A copy of the investiga- 
tion report was served upon complainant on February 21, 1967. 


The respondents filed an answer generally denying the allega- 
tions of the complaint and affirmatively asserting that on Decem- 
ber 27, 1966, these respondents were adjudged bankrupt and were 
discharged in bankruptcy on said date with respect to all debts 
at that time, including that of complainant. Accordingly, a motion 
was made to dismiss the complaint, which motion was properly 
denied by a ruling filed on May 4, 1967. See Vaughn-Griffin v. 
Kelly & Weatherington, 24 A.D. 75, 77 (1965). 


William Lowary, a third “member” of the firm of Lowary 
Livestock filed an answer denying that he had any interest in the 
partnership or transactions in issue. This answer was filed de- 
spite the fact that William Lowary was neither named in the 


complaint nor served a copy of the complaint or investigation 
report. ; 


Inasmuch as none of the parties requested an oral hearing, 
the proceeding was handled under the “shortened procedure” 
provided by the rules of practice (9 CFR 202.53, 202.17). William 
Lowary filed a supplemental answer on June 7, 1967. By ruling 
issued September 14, 1967, this document was considered as re- 
spondents’ answering statement. Complainant had not filed an 
opening statement. William Lowary filed a request on November 
16, 1967, that he be heard orally, on his defense of not being a 
party to the transaction in this proceeding and in other related 
proceedings against the various partners (P. & S. Docket Nos. 
3803, 3804, 3810, 3814, 3818 and 3819). In a ruling filed on April 
17, 1968, this motion was denied with reasons set forth therein. 
However, all parties were given one further opportunity to sub- 
mit evidence of additional facts in regard to William Lowary’s 
interest in the firm of Lowary Livestock. No further documents 
were filed in this proceeding. 


FINDINGS OF FACT 


1. Complainant, Leo J. Hoffman, is an individual residing at 
Leola, South Dakota. Mr. Hoffman is the legal guardian of his 
minor son, Terry Lee Hoffman, of the same address. 
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2. Respondents, Loy and Keith Lowary, together with their 
father, William Lowary, were partners doing business as Lowary 
Livestock, engaging in the business of a dealer, from June 7, 1963 
until December 1966. All three Lowarys were, as of June 1963, 


and still are, registered with the Secretary of Agriculture as a 
dealer, to buy and sell livestock in commerce for their own ac- 
count. The partnership owned and operated a buying station at 


Aberdeen, South Dakota. 


8. Prior to 1963 the partnership was known as “William 
Lowary and Sons”, and registered as such since 1956. The amend- 
ed registration, filed in 1963 and still on record (referred to in 
Finding 2), contains the partnership name “Lowary Livestock”, 
with all three members listed as partners. The bond applications 
and papers submitted on behalf of Lowary Livestock and its pre- 
decessor to the American Surety Company of New York, and 
filed with this Department, contain the signature of William 
Lowary on most papers executed from 1956 up to and including 
August 25, 1964. On a “rider” executed October 12, 1965, only 


the signature of Loy and Keith Lowary appear. 


4. On August 12, 1966, complainant delivered nine butcher 
hogs to respondents’ buying station, which hogs were owned by 
his son, Terry Lee, and were sold to respondents for the sum of 
$544.61. A check in this amount was issued to Terry Lee Hoffman, 
but was returned dishonored because of “insufficient funds.” The 
check was dishonored upon presentation a second and third time 
during the months of August and September 1966. 


5. The hogs in issue were resold with other purchases to 
packers in Oregon and South Dakota, which packers, in addition 
to buying livestock in commerce for slaughter, prepared meat 
and meat food products for sale and shipment in commerce. The 
resale was contemplated by the parties at the time of purchase 
by respondents. 


6. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


It is undisputed that the livestock was purchased by respon- 
dents for the account of the partnership and that payment was 
not made to complainant. The failure to pay in connection with 
the purchase of livestock in commerce constitutes an unjust 
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practice in violation of the Act on the basis of which reparation 
may be awarded. Billings Livestock Commission Company, Inc. 
v. Howell, 22 A.D. 793 (1963). 


The initial issue in dispute is whether William Lowary is a 
member of the partnership to be held liable for the firm debts 
together with his two sons. Although the record indicates that 
William Lowary was at all times a partner in the firm of Lowary 
Livestock, William was not named in the complaint nor was he 
served a copy of the complaint or investigation report. The 
moving paper named as respondents, Keith and Loy Lowary, 
doing business as Lowary Livestock. An action against certain 
named individuals as partners doing business under the firm 
name is an action against them as individuals and not an action 
against the partnership as a separate entity. The statement of 
the representative character following the names of the parties 
(Lowary Livestock) is treated as descriptive of the persons. 
Bowles v. Brazman, 4 FRD 318 (D.C. Miss., 1945); 68 CJS 
Partnership § 209. Moreover, nowhere in the record does it ap- 
pear that complainant intended to bring his action against any- 
one other than the named individual respondents. 


On the basis of all the foregoing, it is concluded that only the 
named respondents should be held jointly and severally liable 
for the livestock purchases made in their behalf. 


There remains the issue of whether the named respondents 
have been discharged of this debt in the bankruptcy proceeding 
referred to previously. A notice to show cause was issued on 
March 7, 1969, concerning this matter. It is hereby determined 
that there is insufficient evidence in the record to make any find- 
ing as to whether there has been a discharge of the claim in issue. 
Indeed, it is not our function to rule on such a matter; this not 
being the proper forum. It is clear, however, that if there has 
been a discharge and the claim in issue was not exempt, this order 
shall not apply. 


ORDER 


Within 30 days from the date of this order, respondents Loy 
and Keith Lowary shall jointly and severally pay to complainant 


as reparation the sum of $544.61 with interest thereon at the 
rate of 6% per annum from September 1, 1966, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 12,769) 


JIM MILLER, d/b/a DEQUINCY LIVESTOCK COMMISSION COMPANY 
v. LEOTI LIVESTOCK SALES COMPANY, INC. and MARVIN L. 


Knopp. P&S Docket No. 4062. Decided October 15, 1969. 


Livestock—Rejection—Risk of loss—Breach of contract—Damages 


In an f.0.b. transaction where complainant loaded for shipment to respondents 
livestock which met contract specifications, complainant fulfilled his part 
of the contract. Title to the animals passed from seller to buyer on 
delivery to the carrier and the risk of loss in transit must be assumed 
by the buyer. Respondent Leoti’s rejection of the 150 roping calves 
constitutes a breach of contract by this respondent and respondent Leoti 
is liable to complainant for the amount of complainant’s loss on resale 
of the calves, under the terms of the contract. 


Dismissal—Agent of disclosed principal 


Where respondent Knopp was agent of a disclosed principal, Leoti, the com- 
plaint as to respondent Knopp is dismissed. 


Additional loading without prior notice—Arrival after auction sale— 
Dismissal 


Where the 19 baby calves were added to the shipment of roping calves with- 
out prior notice to respondents and respondent Leoti sold the surviving 
baby calves, in poor condition due to lack of feed and water, for the 
best price obtainable and properly accounted to complainant therefor, 
complainant’s claim for the purchase price of these calves is dismissed. 


James W. Dillingham, Kansas City, Missouri, for complainant. 
Glendon Rewerts, Leoti, Kansas, for respondent. 
Sidney D. Williams, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), complainant 
alleges that he sold to respondents 150 head of roping calves at 
an agreed price of $10,241.15, and that the respondents rejected 
all of the livestock shipped. It is also alleged that complainant 
consigned for shipment to respondents, 19 baby calves, for which 
respondents have not made proper accounting. Complainant 
claims to be damaged in the amount of $1,386.15. 
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A copy of the complaint and a copy of the investigation report, 
prepared by the Packers and Stockyards Administration and filed 
in this proceeding pursuant to section 202.40 of the rules of prac- 
tice (9 CFR 202.40), were served on respondent Leoti Livestock 


Sales Company, Inc. on September 16, 1968, and on respondent 
Marvin L. Knopp on September 17, 1968. A copy of the investiga- 


tion report was served on complainant on September 16, 1968. 


Respondents filed answers admitting that the Leoti Livestock 
Sales Company, Inc., through its Manager, Marvin L. Knopp, 


contracted with complainant for the purchase of roping calves; 
however, liability is denied on the allegation that the livestock 
did not meet the weight specifications of the contract. Further- 


more, respondents denied any liability in connection with the 
alleged consignment of 19 baby calves. 


An oral hearing was held in Oklahoma City, Oklahoma, on 
February 19, 1969. Sidney D. Williams, Office of the General 
Counsel, of this Department, acted as Presiding Officer. Com- 
plainant was represented by counsel, James W. Dillingham, Kan- 
sas City, Missouri. Respondents were represented by counsel, 
Glendon Rewerts, Leoti, Kansas. 


FINDINGS OF FACT 


1. Complainant, James J. Miller, is an individual, doing busi- 
ness as the DeQuincy Livestock Commission Company, DeQuincy, 
Louisiana, and was at all times material herein engaged in the 
business of a market agency and dealer, registered under the 
Act with the Secretary of Agriculture, buying and selling live- 
stock in commerce for his own account and on a commission basis 
for others. 


2. Respondent Leoti Livestock Sales Company, Inc., Leoti, 
Kansas, hereinafter referred to as respondent “Leoti Livestock,” 
was at all times material herein engaged in the business of a 
dealer and market agency, registered under the Act with the 
Secretary of Agriculture to buy and sell livestock in commerce 
for its own account and on a commission basis at the Leoti Live- 
stock Sales Company, Inc., Leoti, Kansas, a posted stockyard 
under the Act. Respondent Marvin L. Knopp is the manager of 
the corporation. 


3. On May 138, 1968, respondent Knopp called complainant and 
ordered on behalf of respondent Leoti Lviestock a double deck 











we we & 


=e 6 


JIM MILLER v. LEOTI LIVESTOCK et al. 1305 
Cite as 28 A.D. 1303 


load of roping calves to weigh between 150 and 200 pounds each. 


Under the terms of this contract the purchase price was to be 
$65.00 per head, F.O.B., DeQuincy, Louisiana, and respondent 
Leoti Livestock was to pay the transportation costs to Leoti, 


Kansas. 


4, Pursuant to said contract, complainant instructed his em- 
ployee, Elmo Davis, to purchase for complainant 150 head of 
roping calves, weighing between 150 and 200 pounds each. Davis 
accordingly purchased such livestock at an average cost per head 


to complainant of $62.50 and on May 18, 1968, Davis weighed 
the 150 head at 25,695 pounds or an average of 171.3 pounds per 
head. 


5. Complainant loaded the 150 head of roping calves on Sun- 
day, May 19, 1968, at DeQuincy, Louisiana, for shipment to 
Leoti, Kansas, and the truck carrying said livestock left com- 
plainant’s place of business at DeQuincy, Louisiana, at approxi- 
mately 4:00 p.m., on May 19, 1968. 


6. Unrelated to the contract identified in the previous findings, 
complainant loaded an additional 19 head of baby calves on the 
same truck described in Finding of Fact 5. These baby calves 
were purchased by complainant on May 18, 1968, for a total 


purchase price of $565.37. 


7. On Monday, May 20, 1968, complainant called respondent 
Knopp and advised him that the 150 head of roping calves were 
enroute to Leoti Livestock in Leoti, Kansas, and that the truck 
carrying same had left complainant’s place of business at De- 
Quincy, Louisiana, at 4:00 p.m. on May 19, 1968. Complainant 
further advised respondent Leoti Livestock, through its manager, 
respondent Knopp, that 19 baby calves had been placed on the 
truck carrying the roping calves, and complainant requested that 
the 19 head be sold on his behalf at the auction held by respon- 
dent Leoti Livestock, on its regular sales day, which was on Mon- 
day, May 20, 1968. 


8. At approximately 7:00 a.m. on Tuesday, May 21, 1968, 
respondent Knopp called complainant inquiring as to the where- 
abouts of the livestock which had been shipped on May 19, 1968. 
Complainant advised Knopp that the truck carrying the live- 
stock had broken down at Fort Worth, Texas, and that complain- 
ant had not known of this until ten hours had elapsed from the 
breakdown. He further advised Knopp that another truck driven 
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by one Jim Thornton would pick up the livestock in Fort Worth, 
Texas, and drive them the remainder of the way to Leoti, Kansas. 

9. At noon on Tuesday, May 21, 1968, respondent Knopp called 
complainant advising him that the aforesaid livestock had arrived 
in Leoti, Kansas, at 11:00 a.m. on May 21, 1968, and that they 
had been without feed or water for about 43 hours. Respondent 
Knopp further advised complainant that respondent Leoti Live- 
stock would not accept the 150 head of roping calves at the price 
previously agreed upon and the shipment was rejected because 
approximately one-third of the 150 head were too light for roping 
calves, 


10. Under the terms of the contract, complainant was to re- 
ceive $9,750.00 for the 150 roping calves, plus transportation 
charges of $491.15, making the total contract price $10,241.15. 
After rejection, the complainant authorized the livestock to be 


resold on May 22, 1968 and realized a net of $9,350.00 therefor. 


Complainant’s loss under the contract was $891.15. 


11. Of the 19 head of baby calves, one was dead on arrival, 
and four more died within a short time thereafter. The remaining 
14 head were in bad physical condition, having been without feed 


and water for 43 hours. The respondent Leoti Livestock refused 


to accept these baby calves for consignment but the truck driver 
left them nonetheless with instructions to dispose of them. The 
calves could not be offered for sale on the regular auction day on 
Monday, May 20, 1968, because they did not arrive until after 
the auction had closed. The next auction sale date was approxi- 


mately a week later and respondent Leoti Livestock Sales Co., Inc. 


sold the calves privately and sent complainant a check for $70.00 
representing the net proceeds derived from the sale of the 14 
calves, after deducting expenses of feed, vaccine, and commission. 

12. The complaint was filed on June 19, 1968, which was within 


90 days after the cause of action accrued on May 22, 1968, 


CONCLUSIONS 


Respondent Knopp, on behalf of the respondent Leoti Live- 
stock, agreed to purchase from complainant 150 head of roping 


calves, weighing between 150 and 200 pounds each, F.0.B., De- 


Quincy, Louisiana, at a price of $65.00 a head and all trucking 


charges for shipment of such livestock from DeQuincy, Louisiana, 
to Leoti, Kansas. Respondents contend that the livestock actually 
delivered at Leoti, Kansas, did not meet the weight specifications 
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of the contract and that the rejection of the shipment was justi- 
fied. There is no merit in this contention. The evidence clearly 
establishes that the complainant performed his part of the con- 
tract by loading livestock F.O.B., DeQunicy, Louisiana, which 
met the weight specifications of the contract. The weights of the 
livestock as delivered at Leoti, Kansas, are immaterial. Since the 
livestock met the specifications of the contract between the parties 
when loaded F.O.B., DeQuincy, Louisiana, for shipment to Leoti, 
Kansas, the risk of loss in transit must be assumed by the buyer. 


Pardee v. Boren, 21 A.D. 1839 (1962); and Hunt v. E. A. Ste- 
phenson, 22 A.D. 1102 (1963). Generally, upon a sale “f.o.b. 


point of shipment”, title passes from the seller at the moment of 
delivery to the carrier, and the subject of sale is thereafter at 
buyer’s risk. Chase Manhattan Bank v. Nissho Pacific Corp. 
(1964), 254 N.Y.S. 2d 571, affirmed 265 N.Y.S. 2d 660, 16 N.Y. 


2d 999; Black River Lumber Co. v. Southern Scrap Material Co., 
6 La. App. 7938. 


Accordingly, the rejection by respondent Leoti Livestock of the 
shipment of roping calves was not warranted. Such rejection 
constitutes a breach of contract and an unjust and unreasonable 


practice under Section 307 of the Act, Northwest Cattle Co. v. 
Iowa City Sales Co., 14 A.D. 276 (1955), on the basis of which 


reparation in the amount of $891.15 plus interest should be 
awarded. However, respondent Knopp was acting as an agent in 
this matter, disclosing his principal before the fact, and it is clear 
from the record that complainant never looked to the agent for 


payment. Therefore, Knopp may not be held liable on the purchase 


price. Nor is there any evidence that the rejection was done out- 


side the scope of his authority as manager of the auction. Under 
these circumstances, the complaint should be dismissed as to re- 
spondent Knopp. See Grischott v. Willard, 28 A.D. 423 (1969), 
and cases cited therein on p. 425. 


Complainant’s contention that he is entitled to reparation for 
the value of 19 baby calves is without merit. Without the knowl- 


edge of respondents, complainant loaded these 19 calves with the 
shipment of 150 roping calves and after the shipment was in 
transit, informed respondent Leoti Livestock, requesting that the 


calves be sold at the next regular auction on Monday, May 20. 


The parties contemplated that the entire shipment of roping 


calves and the 19 baby calves would arrive at Leoti, Kansas, in 
time for the next auction sale on that date. However, the ship- 
ment did not arrive until 11:00 a.m. on the day following the 
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auction. The calves had been in transit for 43 hours without feed 
or water and one calf was dead and the remaining 18 calves 


were in bad physical condition, Four died a short time later, 


Under the circumstances it would be unreasonable to expect re- 


spondent Leoti Livestock to hold these calves until the next reg- 
ular auction sale date. The calves were sold for the best price 
obtainable, considering their condition and there has been a 


proper accounting to complainant. This portion of the complaint 
should be dismissed. 


ORDER 
The complaint is dismissed as to respondent Marvin L. Knopp. 


Within 30 days from the date of this Order, respondent Leoti 


Livestock Sales Company, Inc., shall pay complainant as repara- 
tion, the sum of $891.15, plus interest at the rate of 6% per an- 


num from June 1, 1968, until paid. 
All other claims of the complainant are dismissed. 


Copies of this order shall be served on the parties, 


(No. 12,770) 


In re UNION PACKING Co. OF OMAHA. P&S Docket No. 4122. De- 
cided October 16, 1969. 


Dismissal of disciplinary complaint—Violation not established 


Where respondent established that original contract price was modified and 


that respondent paid the full purchase price for the cattle involved in 
accordance with the agreed-upon new purchase arrangement, the disci- 
plinary complaint issued against respondent alleging violation of the act 
for failure to pay in full is dismissed. 


Samuel J. Harris for complainant. 
Stephen R. Bloch, of White, Lipp, Simon & Powers, Omaha, Neb., for 


respondent. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J, Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 


yards Act, 1921 (7 U.S.C. 181 et seq.), Hearing Examiner John 
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G. Liebert issued a Report and Recommended Decision to the 
effect that complainant, the Packers and Stockyards Administra- 


tion, had failed to prove a violation of the act alleged in the com- 
plaint. 

The complainant did not file exceptions to the hearing exami- 
ner’s Report and Recommended Decision. 


The hearing examiner’s Report and Recommended Decision, in- 


cluding his proposed order for dismissal of the complaint, are 
adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 19, 1969, by 


the Acting Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint 


alleges that respondent, a “‘packer’’ within the meaning of the 
term as defined in the Act, engaged in an unfair practice in com- 


merce in violation of Section 202(a) of the Act (7 U.S.C. 192(a)) 
and Section 201.48(b) of the Regulations (9 CFR 201.43(b)).} 


The specific unfair trade practice alleged is that respondent 
failed to pay in full the agreed-upon price for 106 heifers pur- 
chased from Warren Marr, a farmer and stock feeder residing 


at Rosalie, Nebraska, but, instead, remitted payment in a lesser 


amount. Respondent’s answer denied the allegation of engaging 
in an unfair trade practice and alleged that the original agree- 
ment which was the basis for computing the price had subse- 


1. See. 192. Unlewful practices enumerated. 
It shall be unlawful with respect to livestock, meats, meat food products, livestock prod- 
ucts in unmanufactured form, poultry, or poultry products for any packer or any live 
poultry dealer or handler to: (a) Engage in or use any unfair, unjustly discriminatory, 


Sec, 201.48(b) Purchasers to pay promptly for livestock, 


Each packer, market agency, or dealer purchasing livestock shall, before the close of 
the next business day following the purchase of livestock and the determination of the 
amount of the purchase price, transmit or deliver to the seller or his duly authorized 
agent the full amount of the purchase price, unless otherwise expressly agreed between 
the parties before the purchase of the livestock. Any such agreement shall be disclosed 
in the purchaser’s records and on the accountings or other documents issued by the 


purchaser relating to the transaction. 
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quently been modified, and that respondent paid the full price for 
the cattle in accordance with the last agreed-upon purchase agree- 
ment. 


On April 24, 1969, an oral hearing was held in Omaha, Ne- 
braska, before John G. Liebert, Hearing Examiner, United States 
Department of Agriculture. Complainant was represented by 
Samuel J. Harris, Esq., Office of the General Counsel, United 
States Department of Agriculture, Washington, D. C., and re- 
spondent was represented by Steven R. Bloch, Esq., Omaha, Ne- 


braska. 


PROPOSED FINDINGS OF FACT 


1. Union Packing Company of Omaha, the respondent herein, 
is a corporation with its principal place of business located at 
4501 South 36th Street, Omaha, Nebraska. 


2. Respondent is, and at all times material herein was, engaged 
in the livestock business as a “packer”, within the meaning and 
subject to the provisions of the Act (7 U.S.C. 191). 


3. On June 12, 1968, respondent’s purchasing agent, Mr. Joe 
Shrader, Jr., inspected 106 heifers on the farm of Mr: Warren 
Marr, a farmer and stock feeder residing at Rosalie, Nebraska. 
At that time, Shrader advised Marr that the conditions on which 
Union Packing Company bought cattle on the farm were that the 
cattle be weighed-in locally on the morning of shipment between 


7 and 7:30 a.m. and without any new feed; the cattle were to be 
fed the night before as normal. He advised that the pricing ar- 
rangements provided for a shrink allowance of 3% on the truck 
delivered to the packing house in Omaha. Shrader offered to 
purchase the cattle inspected for $26 per hundredweight, pro- 
vided that Marr accepted before 8 p.m. that evening. In the event 
of rain, however, the cattle were not to be shipped. Marr accepted 
the deal that evening.? At that time Shrader told Marr, “Now 
don’t fill the cattle’’.’ 

4, Shrader called Marr in the morning, June 138, and advised 
him that he wanted the cattle shipped the following morning, 
ie., Friday, June 14.4 

5. Marr arranged with Willard Norby, who owned and ope- 
rated the Twiford Transfer, Rosalie, Nebraska, to transport the 
2. Tr. pgs. 60-64; 5-7. 
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4. Tr. pg. 64. 
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cattle from his farm to respondent’s plant in Omaha, Nebraska. 
He instructed Norby to weigh in the empty trucks [at the Holm- 
quist Grain and Lumber Company elevator] at Walthill, Ne- 


braska, when the elevator opened in the morning. The elevator 
usually opened at 8 a.m.5 

6. On the morning of June 14, Norby commenced weighing-in 
his 3 empty trucks at the Walthill elevator at approximately 7:30 
a.m. He had a key which gave him access to the scales at any 


time. The trucks arrived at the Marr farm at approximately 
7:45 a.m. and the first truck commenced loading immediately.® 


7. As the first truck loaded pulled away from the loading chute 


it bogged down in a hole and blocked the chute.’ It took approxi- 
mately one hour to pull out the loaded truck after which the re- 
maining 2 trucks were loaded.® 


8. The loaded trucks arrived at the Walthill elevator and com- 
pleted weighing-in at approximately 10:30 a.m.° They then pro- 


ceeded directly to respondent’s plant where they arrived at ap- 
proximately 1:00 p.m.!° 


9. When the loaded trucks arrived at respondent’s plant they 
were weighed on the Western By-Products Company scales which 


are located near the plant.'! The cattle were then unloaded into 
respondent’s pens at about 1:30 p.m. and were given water to 
prevent further shrinkage.!* The unloaded trucks were reweighed 
on the Western By-Products scales.'* After the cattle were unload- 


ed, Shrader asked Norby to have his trucks stay at the plant be- 
cause he was trying to communicate with Marr and there was a 


possibility that the cattle would have to be reloaded and trucked 
back to Marr’s farm.'* Norby did not leave the plant until ap- 
proximately 4:45 p.m.%5 


10. At approximately 10:30 a.m., on June 14, Shrader called 
Marr to find out why the cattle had not arrived at the plant. 


‘Marr was not at home, but his daughter advised Shrader that the 


cattle had just been loaded and were on their way to Omaha. 





5. Tr. pgs. 7-8. 

6. Tr. pgs. 39-40; 7. 
7. Tr. pes. 7, 40. 

8. Tr. pg. 40. 

9. Tr. pgs. 14; 41. 
10. Tr. pgs. 41; 66, 
ll. Tr. pgs. 41; 66. 
12. Tr. pgs. 44-45; 47-49; 66. 
13. Tr. pg. 45. 

14. Tr. pgs. 41-46. 
15. Tr. pg. 44. 
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Shrader asked Marr’s wife to locate him and have him call back as 
he wanted to talk with him.’* Shrader tried repeatedly thereafter 
to get in touch with Marr, but was unsuccessful until Marr called 
him sometime between 2:30 and 4:30 in the afternoon from Sioux 
City, Iowa, subsequent to the arrival of the cattle at respondent’s 
plant. 17 





11. In this conversation, after the cattle had arrived at the 
plant, the substance of which both Shrader and Marr are in 
agreement, Shrader told Marr that since the cattle had arrived 
approximately 3 hours later than agreed upon the terms of the 
contract had not been fulfilled; that he would not accept the 
cattle because the company did not buy cattle weighed-in at 
10:30 in the morning; and that, “You filled the cattle. We are 
going to have to change the deal on the cattle’. Shrader told 
Marr in this conversation, however, that he would take the cattle 
on the basis of 214% shrink off the truck weights at the plant at 
the agreed-upon base price of $26 per hundredweight. The al- 
ternative was that Marr could take the cattle back with “no 
hard feelings”. Shrader advised Marr that the trucks were stand- 
ing by to take the cattle back if that was his decision. Shrader’s 
inspection of the cattle at the time of their arrival in Omaha 
showed them to be excessively full.1% 


12. Both Shrader and Marr are in agreement on the point that 
if Marr did not accept the new arrangements proposed by 
Shrader that he would have to take the cattle home.’® Marr told 
Shrader that he objected to the new price arrangement on the 
basis that he felt that Shrader had him in a bind because it was 
Friday and the stockyards would be closed until Monday; that 
there would be additional costs involved in getting the cattle back 
home and he did not want to incur these costs. However, he did 
tell Shrader, “You go ahead and do with them what you want. 
I am not going to take them home’’.2° Marr told Shrader, “You 
go ahead and kill the cattle and you come up tomorrow or I will 
come down and we’ll work out an agreement’. Whereupon, 
Shrader advised him “No, you are going to take 214% now or you 
are going to haul them home”’.”4 





16. Tr. pgs. 65, 66, 
17. Tr. pgs. 65-67. 
18. Tr. pgs. 14; 68; 75; 78-79. 
19. Tr. pgs. 15, 30, 32, 68, 75, 88. 
20. Tr. pgs. 15, 31, 88. 

. 32, 88. 





as 
er 


1X 
’s 


he 
in 
ed 
he 
he 
at 
re 
ld 
‘le 
at 
I- 
no 


d- 


) 


ha 


at 
vy 
ld 
1e 
aS 
at 


id 
t. 
yu 
ll 
n, 
Nu 





UNION PACKING COMPANY 1313 
Cite as 28 A.D. 1308 


13. The respondent killed the cattle and paid Marr on the basis 
of the weight certificates issued by Western By-Products Com- 
pany, Omaha, Nebraska, (Exhibit 2) with 214% shrink allowance 
and at $26 per hundredweight. The difference computed on the 
basis of weight certificates issued by Holmquist Grain and 
Lumber Co., Walthill, Nebraska, (Exhibit 1), with 3% shrink 
allowance and at $26 per hundredweight is $392.76 less.?? 


14, In the summertime cattle eat early in the morning. They 
take their usual fill early in the morning to last them the whole 
day because they do not eat in the heat of the day. This was the 
reason for the respondent’s buying policy not to take cattle unless 
they were weighed-in between 7 to 7:30 in the morning. The 
effect of purchasing cattle on the basis of weights after feeding 
is that the purchaser pays more, by reason of the weight of the 
food and water taken, than the true live weight of the cattle.** It is 
an industry practice not to buy cattle that have been fed prior to 
being weighed.** The time of weighing-in of the cattle is of great 
importance to a packer.*5 


15. The trucker, Mr. Willard Norby, who hauled the cattle in 
question, frequently hauls cattle to the Union Packing Company. 
He usually loads cattle for Union Packing Company around 7:00 
a.m. during the month of June. He gave as a reason for this the 
fact that cattle don’t fill as much in the winter as they do in the 
summertime and that, generally, the later you load the more op- 
portunity there is for the cattle to fill. When Norby hauled cattle 
to Union Packing Company, he usually got there around 10:30 or 
11:00 o’clock in the morning.** 


16. On June 14, the other cattle which respondent had pur- 
chased in the same general area as Marr’s farm arrived at the 
plant at approximately 10:00 a.m. Shrader had anticipated that 
the shipment of cattle from Marr would have arrived by 10:30 
a.m. For these other purchases in the area the conditions regard- 
ing loading and weighing were the same as those given to Marr 
originally." 


17. The word “filled”, as the term is used in connection with 
cattle, means availability of food.28 Up until the time the cattle 


22. Pleadings; Tr. pgs. 15; Exhibits 1, 2 and 3. 
23. Tr. pgs. 62; 94, 

24. Tr. pg. 94. 

25. Tr. pgs. 91; 94. 

26. Tr. pes. 42-44. 

27. Tr. pgs. 64-65. 

28. Tr. pgs. 73-74. 
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in question were actually loaded on the trucks, food and water 
were available to them and they ate.”® 


PROPOSED CONCLUSIONS 


It is a reasonable conclusion from the foregoing Findings of 
Fact that one of the principle conditions of the purchase agree- 
ment covering the cattle involved is that they were to be weighed- 
in early in the morning and that they were not to be fed prior 
to that time. This condition was discussed by the parties prior 
to the conclusion of the original purchase agreement. The only 
significance attaching to the condition that the cattle should be 
weighed-in between 7:00 and 7:30 in the morning was to ensure 
that they would not be fed before being weighed-in. 


The evidence of record discloses that the cattle were not 
weighed-in before 7:30 but were weighed-in at approximately 
10:30 on the morning of June 14, and that feed and water had 
been available to the cattle up until the time they were actually 
loaded on the trucks shortly before. The preponderance of evi- 
dence is to the effect that the cattle had, in fact, been fed prior 
totheir being loaded on the trucks and weighed. 


While Marr stated that there was no condition concerning the 
time the cattle were to be weighed-in attached to his oral agree- 
ment with respondent’s agent, we do not feel this to be the case. 
That cattle are not to be fed prior to being weighed-in is a stan- 
dard industry practice. It was the condition imposed on all of the 
other purchase agreements made by respondent in the same area 
on the day in question. We do not believe that Shrader would 
have excepted, or did except, this important condition from the 
purchase agreements with Marr. Moreover, Marr’s actions in 
instructing the trucker to arrive at his farm early in the morning 
in time to load and weigh the cattle indicated that he was aware 
of the condition and sought to comply with it. He is an exper- 
ienced cattle feeder. 


While the delay in loading and weighing the trucks was a 
circumstance over which Marr had limited control, nevertheless, 
he did have control over the feeding of the cattle. This is the im- 
portant consideration. The fact that the cattle had been fed prior 
to being weighed-in justified respondent in rejecting them. 


Marr was not compelled to accept the new price arrangement 
offered by Shrader. While it is true that if he did not accept it 


29. Tr. pgs. 25-26. 
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he would have to pay approximately $250 additional to truck the 
cattle back to his farm, nevertheless, the circumstances giving 
rise to this additional cost were not attributable to respondent. 
Nor is it evident that the respondent took an unfair advantage 
over Marr because of the circumstances. Marr told respondent 
to kill the cattle after he clearly understood the new payment 
arrangement. This constituted an acceptance by Marr of the new 
purchase arrangement. 


The evidence is clear that respondent paid the full purchase 
price for the cattle involved in accordance with the new purchase 


arrangement agreed to by Marr. It is concluded, therefore, that 


the allegations of violation of the Act and Regulations by reason 
of respondent’s failure to pay the full purchase price for the 
cattle are not proved. 


PROPOSED ORDER 


The complaint herein is dismissed. 


(No. 12,771) 


In re MARKET AGENCIES OPERATING AT THE FORT WORTH STOCK- 
YARDS. P&S Docket No. 445. Decided October 17, 1969. 


Rates and charges—Proceeding vacated—§ 203.11 
Where neither current economic conditions, the present marketing structure 
in the trade territory nor any other circumstances now existing require 


the continuation of this proceeding, it is vacated and dismissed in con- 
formity with § 203.11 of the regulations. 


Ray Stoddard for Packers and Stockyards Administration. 
S. S. Shultz, Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). On August 11, 
1969, the respondent filed a petition requesting that the rate order 
in this proceeding be vacated and the proceeding dismissed in 
conformity with § 203.11 of the Statements of General Policy 
under the Packers and Stockyards Act (9 CFR 203.11). Notice 
of the petition and its contents was published in the Federal 
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Register on September 27, 1969 (34 F.R. 14906), and, although 
interested persons were afforded an opportunity to file written 
data, views, comments, or arguments with respect to the petition, 
no such documents were filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it stated that the Administration has 
made a study with respect to respondent’s petition, and that it is 
the opinion of the Administration that neither current economic 
conditions, the present marketing structure in the trade terri- 
tory, nor any other circumstances now existing require the con- 
tinuation of the proceeding. The Administration’s answer, there- 
fore, recommended that respondent’s petition be granted and the 
orders now in effect in this proceeding be vacated and the pro- 
ceeding be dismissed: Provided, however, That such dismissal 
will not preclude the institution of another rate proceeding in the 
future against respondent if the Administration deems such a 
proceeding warranted under the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed by respondent on August 11, 1969, is granted, and 
the basic order and any other order in effect as of the. effective 
date of this order are hereby vacated and this proceeding is 
hereby dismissed without prejudice. 

The respondent desires to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal pro- 
cedure with respect to changes in respondent’s rates and charges, 


it is in the nature of a relief of restrictions. Accordingly, this 
order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served on the parties. 


(No. 12,772) 


HELEN F. HOFFMAN v. DON ZIEGWIED and STOCKLAND UNION 


STOCKYARDS, INC. P&S Docket No. 4080. Decided October 23, 
1969. 
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Livestock—Sales transaction—Fair market price—Calculated weights— 
Party to agreement—Liability 


Where the price paid to complainant for the cows was not a fair market 
price and, in the absence of weight tickets, respondents Ziegwied and 
Stockland are equally liable to complainant for the difference between 
the amount paid complainant for the cattle and the minimum amount 
complainant should have received therefor, based on calculated weights 
thereof, less the amount of the agreed trucking charges. 


Complainant pro se. 
Roger Gigler, Spokane, Washington, for respondents. 
Alton G. Gaskill, Presiding Officer. 


Decision by Donald A. Campbell, Administrator, Packers and 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), in which com- 
plainant seeks reparations in the sum of $411.25, alleging that in 
October 1967 respondent Ziegwied, as agent for respondent Stock- 


land, offered her 1714 cents a pound for her cows and that the 
amount paid her for the cows delivered December 1967 was short 
by the amount sought. 

Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon Don 
Ziegwied and Stockland Union Stockyards, Inc., on October 7, 
1968, and September 19, 1968, respectively. A copy of the in- 
vestigative report was served upon the complainant on September 
23, 1968. 

An oral hearing was held on March 12, 1969, in Spokane, Wash- 
ington. Alton G. Gaskill, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 


plainant appeared pro se. Respondents were represented by Roger 
Gigler, attorney at law, Spokane, Washington. Four witnesses 
testified at the hearing. Neither party filed briefs, proposed find- 
ings of fact, conclusions of law or order. 


FINDINGS OF FACT 


1. Complainant, Mrs. Helen Hoffman, resides at Inchelium, 
Washington, and she with her husband, Clarence Arthur Hoff- 
man, own and operate a ranch. 


¢. 
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2. Respondent Stockland Union Stockyards, Inc. (hereinafter 
called Stockland), was, at all times material herein, engaged in 
the business of a dealer and market agency, registered with the 


Secretary of Agriculture to buy and sell livestock in commerce 


for its own account and to sell livestock on a commission basis 
at the Stockland Union Stockyards, Spokane, Washington, a 
posted stockyard under the Act, hereinafter called the stockyard. 

3. Respondent Don Ziegwied is an individual living in Spokane, 
Washington, who at all times material herein, was engaged in 


the business of a dealer, buying and selling livestock in commerce 
for his own account. 


4. During the year 1967, Mr. Ziezgwied was buying cattle and 
paying for them with Stockland drafts under an agreement with 


Stockland. Although the drafts indicated that Stockland was the 


buyer, the livestock were shipped to the stockyard for resale for 
Ziegwied’s account. 

5. Sometime in October 1967, respondent Ziegwied visited the 
Hoffman ranch and made an offer to purchase cows at 17.5 cents 
per pound. There was no sale at that time. 


6. On December 18, 1967, respondent Ziegwied was buying 
cattle in the area of the Hoffman ranch. Ziegwied again visited 
the Hoffman ranch and at that time he told the Hoffmans that he 
needed eight or nine cattle to fill out a truckload of cattle he had 


bought elsewhere. The Hoffmans gathered seven cows which 


they want to sell. There was a discussion as to price, but no firm 


amount was agreed upon. Finally, the agreement was reached 
that the Hoffmans would be paid the fair market value at desti- 
nation in Spokane, less $5.00 per head for shipping. 


7. The cows were transported to and sold at the stockyard by 


private sale to Hygrade Packing Company along with seven other 


cows and one bull. The sale was negotiated by Mr. Seabeck of 
Stockland for the account of Ziegwied. The cows sold to Hygrade 
consisted of eight cows weighing a total of 8,455 pounds at $16.50 


per cwt., and six cows weighing a total of 5,890 pounds at $14.50 


per cwt. The complainant’s cows were lighter in weight than the 
cows with which they were mixed and sold. 


8. Respondent Don Ziegwied paid complainant $840.00 for the 
cattle with a draft drawn on Stockland, without furnishing a 


weight slip or without assigning a price per cwt. 
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9. The informal complaint was filed on January 22, 1968, 
within 90 days after the accrual of the cause of action. 


CONCLUSIONS 


Complainant does not appear to seriously contend that Ziegwied 
agreed to pay the price of $17.50 per cwt. less the cost of trans- 
portation. Although this was the original offer, after the cows 
were loaded on the truck, Mr. Hoffman was informed that this 
was no longer the price. It is at this time that Mr. Hoffman 


claims he agreed to have the cattle hauled to Spokane to be sold 


for the Hoffman’s account. The record does not appear to support 
a finding that the cattle were consigned but rather establishes a 
sale to Ziegwied, albeit one without a firm price. It would appear 
that the understanding between Mr. Hoffman and Mr. Ziegwied 


on the day of the sale was for payment of the fair market price 
at Spokane less $5.00 per head shipping fee. 


It remains in dispute whether the complainant did in fact re- 
ceive a fair market price for her cows. Although Ziegwied claims 
he paid a fair price, he never in any manner offered details of 


how he arrived at the total amount paid the Hoffman’s, i.e., 
neither the price nor weight was detailed by Ziegwied at the 


hearing or otherwise. Nor did he ever attempt to disclose the 
standard or method he used to arrive at a value for the cattle. 
We cannot accept his bare assertion that the price was fair, with- 
out more. 


Nor can we accept complainant’s contention that the fair 


market value was $17.50 per hundred weight since prices of live- 
stock fluctuate often enough to make a month-old-bid worthless 
for purposes of establishing value at the later date. 


However, the record does furnish an adequate basis for de- 


termining the value of the cows at the time of sale, and on the 
basis of the evidence, it would appear that the price paid by Hy- 
grade Packing Company, although it was not a public sale, was 
the fair or reasonable market value of the cattle. See Gordon 


Magness v. James Davis, 28 A.D. 140 (1969). 


The weight is next in issue. Mr. Ziegwied, in his testimony, 
claims to have cut the Hoffman cattle out of the two lots sold to 
Hygrade and to have weighed them at the stockyard and sent the 
Hoffmans a check for $840.00 based on such weights. But the 


complainant claims not to have received any weight tickets, and 
none were found in the records of Stockland. Moreover, even at 
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the hearing, Ziegwied failed to disclose the weights. Since there 
is no evidence as to the exact weight of the Hoffman’s seven cows 
nor the exact proportion they were of each of the two Hygrade 


sales, it becomes necessary to calculate the weight of the subject 
cows. Natural Bridge Pkg. Co. v. Ganey, 15 A.D. 818 (1956). 


The evidence is that the cows sold to Hygrade were segregated 
as to weight and size and condition. By breaking down the sale 
of the eight cows we see they weighed an average of 1,055 


pounds and sold for $16.50 per cwt., whereas in the second sale 


the cows averaged 980 pounds and sold for $14.50. Assuming 
arguendo that all six of the second sale and one from the first 
sale had been Hoffman cows (assuming further an average 
weight for the one cow), the total receipts should have been 


$854.05 (receipts for second sale) plus $174.00 or a total of 


$1,028.00. Even assuming the one cow in the first sale was not 
average size, but was only a 980-pound cow, the receipts would 
be $1,015.75. Therefore, it is reasonable to conclude that the fair 


market value of the Hoffman cattle should, at the minimum, have 
been $1,015.75. From this amount must be deducted the $35.00 


for trucking which complainant agreed to pay. 


It is concluded upon the basis of the foregoing that the mini- 
mum the Hoffmans should have received was $980.75, which would 
leave a balance of $140.75 still owing. Although Ziegwied was the 


buyer of the cattle, Stockland is equally liable under its agree- 
ment with Ziegwied to pay for his purchases. See Groseclose v. 
Jackson et al., 26 A.D. 1167 (1967). 












ORDER 


Respondents, Ziegwied and Stockland, shall pay jointly and 
severally, within 30 days from the date hereof, the sum of 


$140.75, with interest thereon at the rate of six per cent per 
annum from January 1, 1968, until paid. 









Copies hereof shall be served upon the parties. 







(No. 12,773) 









LIVESTOCK MARKET MANAGEMENT, INC. v. TED PERRION and HAAS 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 3809. 
Decided October 29, 1969. 
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Forum—Court judgment—Dismissal 


Where complainant received partial payment from respondent Haas and 
from the surety company on respondent Perrion’s bond, and obtained 


a court judgment against Perrion that was satisfied by auction sale, the 
total of all of which is more than the amount of reparation claimed 
herein, the complaint is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 

This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a com- 
plaint filed on September 2, 1966, complainant claimed reparation 
from the respondents named above in the sum of $44,158.14, 
the price of certain cattle sold in August, 1966. 

It is undisputed that complainant received $15,635.66 from re- 
spondent Haas and $3,380.00 from Western Surety Company 


(surety on a bond of respondent Perrion), and obtained a judg- 


ment by default against respondent Perrion in Circuit Court, 
Edmunds County, South Dakota, in the amount of $30,366.03, 
all on account of the transactions which are the basis of this 


proceeding. 


It is also undisputed that on December 15, 1967, complainant 
bought certain real property owned by Perrion, on a bid of 
$48,000.00, at an auction pursuant to a writ of execution issued 


by the same court in the same action, and on March 30, 1968, 
the same court entered an order confirming this sale and ordering 
execution of a Sheriff’s Deed after a redemption period. At the 
time of sale there was a mortgage lien against that property for 
$17,771.25, taxes were due on it of $819.41, there was a Federal 


Tax Lien against it for $260.00, and costs of $81.85 had accrued 
in said action. 

The rule with respect to that execution sale is: Where the 
judgment creditor himself becomes the purchaser of land at such 
a sale, the judgment is satisfied in full if the creditor bids the 


whole amount due him, otherwise pro tanto. 


The extent to which the judgment was satisfied in that sale, 
must be accounted for purposes of this reparation proceeding as 


follows: 
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Bid: $48,000.00 
Seen: } 
ess: 
Mortgate Lien 17,771.25 
Taxes due 819.41 
Federal Tax Lien 260.00 ; 
Costs 81.35 


(18,932.01) 
Net: $29,067.99 


See C.J.S., Judgments 573b and Benjamin Harris & Co. v. West- 
ern Smelting & Refining Co., 322 Ill. App. 609, 54 N.E. 2d 900 
(1944). ) 


Complainant must be deemed already to have recovered more 
on account of the transactions which are the basis of this pro- 
ceeding, than the amount of reparation claimed herein. Obviously, 
there can be only one recovery by complainant for those trans- 
actions. There having been such a recovery, the complaint ; 
should be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 12,774) ) 


In re WARD CENTER, BILL CENTER, and MARSHEL RILEY. P&S 
Docket No. 4174. Decided October 30, 1969. 


Registration and bonding requirements—Failure to pay when due— } 
Cease and desist—Suspension of registration 


Respondents are ordered to cease and desist from failing to notify the Admin- 
istrator of change in ‘business within time prescribed, failing to comply 
with registration and bonding requirements, issuing insufficient funds 
checks or drafts and failing to pay when due for livestock purchased in 
commerce and are ordered to keep required records. Respondent Bill 
Center is suspended as a registrant under the act for a period of 60 days 

and thereafter until bonded as required. 


~err oe 






James S. Krzyminski for complainant. 
James R. Gillespie, San Antonio, Texas, for respondent Marshel Riley. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), for failure to pay for 
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livestock purchased, respondent Riley consented to the issuance 
of an order without a hearing and respondents Ward and Bill 


Center failed to file an answer to the complaint. 


Hearing Examiner John Curry issued a recommended decision 
and a proposed order based upon the consent order agreed to by 
Riley and upon the default of the other two respondents. Re- 
spondents did not file exceptions thereto. 


Accordingly, the recommended decision and proposed order of 
the hearing examiner are adopted as the final decision and order 
herein. The order shall become effective on the sixth day after 
service of a copy hereof upon respondents. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint issued June 18, 1969, by the 
Administrator, Packers and Stockyards Administration. It is 
charged in the complaint that respondents have wilfully violated 


the provisions of the aforesaid act and the regulations issued 
thereunder. 


The complaint was duly served on respondent Ward Center on 


June 21, 1969, Marshel Riley on June 25, 1969, and Bill Center 
on July 8, 1969. 


Respondents Ward Center and Bill Center, on July 9, 1969, 
through their attorney James R. Gillespie, requested an extension 
of 30 days in which to file their answer. Such request was granted 
by Benj. M. Holstein, Chief Hearing Examiner, on July 10, 1969, 


and the time for filing an answer was extended to August 11, 
1969 for all three respondents. 


Respondent Marshel Riley, on August 4, 1969, filed an answer 
in which he admits the jurisdictional allegations of the Com- 
plaint and that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing, and consents to the issuance of the order specified below. 
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Respondents Ward Center and Bill Center have failed to file 
an answer within the time prescribed by the Chief Hearing 
Examiner. Accordingly, under the provisions of subsections (b) 
and (c) of section 202.9 of the Rules of Practice Governing Pro- 
ceedings under the Packers and Stockyards Act, such failure to 
file an answer constitutes an admission of the allegations in the 
Complaint and a waiver of hearing, respectively. 


PROPOSED FINDINGS OF FACT 


I 


(a) Ward Center, Bill Center, and Marshel Riley, hereinafter 
collectively referred to as the respondents, at all times material 
herein were partners doing business as the Riley Cattle Company, 


with their principal place of business located at San Antonio, 
Texas. 

(b) Respondents at all times material herein were engaged in 
the business of buying and selling cattle in commerce for their 
own account. 


(c) Respondent Ward Center in the proceeding entitled In re 
Ward Center, Respondent, P. & S. Docket No. 3631, was sus- 


pended as a registrant under the Act by the Judicial Officer, on 
February 4, 1966, until such time as he complied fully with the 


bonding requirements of the Act and the regulations. Said re- 
spondent Ward Center did not at any time material herein com- 


ply with the said bonding requirements of the Act and the regu- 
lations nor has he since complied. Accordingly, said suspension 
of his registration has never been terminated. 

(d) Respondent Bill Center at all times material herein was 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account, in commerce. 


II 
The following named stockyards are now and were at all times 


material herein posted stockyards subject to the provisions of 
the Act: 


Name of Stockyard Location 
South Texas Auction & Commission Company Alice, Texas 
Cuero Livestock Commission, Inc. Cuero, Texas 
El Campo Livestock Commission Company El Campo, Texas 


Gonzales Commission Company Gonzales, Texas 
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Name of Stockyard 


Hondo Livestock Auction Company, Inc. 
Karnes County Livestock Exchange 
Frio Livestock Sales Company 
Sealy Livestock Auction—A part of 

Port City Stockyards Co., Inc. 
Seguin Cattle Company 
Southwest Livestock Exchange, Inc. 
Live Oak Livestock Auction, Inc. 
Columbus Livestock Commission Company 
Flatonia Livestock Commission Company 
Floresville Livestock Commission Company 
Cen-Tex Livestock Commission Company, Inc. 
Karnes City Livestock Auction, Inc. 
Lockhart Livestock Auction, Company 
Brenham Livestock Auction, Inc. 
Gulf Coast Stockyards 
Atascosa Livestock Exchange, Inc. 
Lexington Livestock Commission 
Capital Livestock Commission, Inc. 
Victoria Livestock Commission, Inc. 


III 


1325 


Location 


Hondo, Texas 
Kenedy, Texas 
Pearsall, Texas 
Sealy, Texas 


Seguin, Texas 
Uvalde, Texas 
Three Rivers, Texas 
Columbus, Texas 
Flatonia, Texas 
Floresville, Texas 
Giddings, Texas 
Karnes City, Texas 
Lockhart Texas 
Brenham, Texas 
Bay City, Texas 
Pleasanton, Texas 
Lexington, Texas 
Austin, Texas 
Victoria, Texas 


Respondents Ward Center and Bill Center failed to report to 


the Administrator, Packers and Stockyards Administration, the 
change in the nature of their operations and the change in the 
composition and ownership of their businesses within 10 days 


after they began operating as partners with respondent Marshel 
Riley and doing business as the Riley Cattle Company. 


IV 


Respondents, during the months of May, June, July and August 
1967, as hereinafter more particular specified, engaged in the 
business of buying and selling livestock, in commerce, for their 
own account, under the trade name “Riley Cattle Company”, 
without being properly registered and bonded, as required by 
the Act and the regulations, in that, the registration of Ward 
Center was, and still is suspended, as specified in subparagraph 
(c) of paragraph I above; Marshel Riley was not registered 
during said period and never has been registered under the Act; 
and the only bond furnished by any of the respondents during 
said period was one furnished to complainant on July 18, 1967, 


approximately two months after respondents began their partner- 
ship operations as the Riley Cattle Company, by respondent 
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Marshel Riley, to cover his individual operations only and which 
made no reference to the other two respondents, Ward Center 
and Bill Center, or to the “Riley Cattle Company’, as follows: 


(a) Respondents, on or about the dates and in the trans- 
actions set forth below and at divers other times during the period 
from May 1, 1967 through July 31, 1967, purchased livestock, in 


commerce, as follows: 


































Date of No. of Head Person or Stockyard 
Purchase Purchased From Which Purchased 
1967 
May 18 17 Columbus Livestock Commission Company, 
Columbus, Texas 
May 18 12 Lockhart Livestock Auction Company } 
Lockhart, Texas 
May 19 32 Cuero Livestock Commission Inc. } 
Cuero, Texas 
May 19 53 Frio Livestock Sales Company 
Pearsall, Texas 
May 20 24 Gonzales Commission Company 
Gonzales, Texas } 
May 20 20 Southwest Livestock Exchange, Inc. 
Uvalde, Texas ; 
May 22 5 Floresville Livestock Commission Company \ 
Floresville, Texas 
May 22 19 Brenham Livestock Auction, Inc. | 
Brenham, Texas 
May 22 8 Gulf Coast Stockyards 
Bay City, Texas 
May 23 51 Atascosa Livestock Exchange Inc. 
Pleasanton, Texas 
May 23 6 Hallettsville Livestock Commission Company 
Hallettsville, Texas 
May 23 59 El Campo Livestock Commission Company 
El Campo, Texas 
May 27 47 Southwest Livestock Exchange, Inc. 
Uvalde, Texas 
May 27 20 Lexington Livestock Commission 
Lexington, Texas 
May 31 6 Flatonia Livestock Commission Company 
Flatonia, Texas 
May 29 16 Capitol Livestock Commission, Inc. I 
Austin, Texas 
May 31 19 Victoria Livestock Commission, Inc. 
Victoria, Texas 
June 1 17 Columbus Livestock Commission Company 


Columbus, Texas 


June 3 42 Frio Livestock Sales Company 








4 
, 


Date of 
Purchase 
1967 


June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
July 
June 
July 
July 
July 


July 


24 


28 





No. of Head 


Purchased 


15 
29 
59 
36 
40 
62 
67 
58 

102 
44 
48 
59 
63 

102 
72 
62 
72 
15 
25 
34 
21 
28 


77 
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Person or Stockyard 
From Which Purchased 


Cuero Livestock Commission Inc. 
Cuero, Texas 
Southwest Livestock Exchange, Inc. 


Uvalde, Texas 

Brenham Livestock Auction, Inc. 
Brenham, Texas 

Gulf Coast Stockyards 

Bay City, Texas 

El Campo Livestock Commission Company 
El Campo, Texas 

Sealy Livestock Auction 

Sealy, Texas 

Gulf Coast Stockyards 

Bay City, Texas 

El Campo Livestock Commission Company 
E] Campo, Texas 

Sealy Livestock Auction 

Sealy, Texas 

Brenham Livestock Auction, Ince. 
Brenham, Texas 

Atascosa Livestock Exchange, Inc. 
Pleasanton, Texas 

Victoria Livestock Commission, Inc. 
Victoria, Texas 

Southwest Livestock Exchange, Inc. 
Uvalde, Texas 

Seguin Cattle Company 

Seguin, Texas 

Columbus Livestock Commission Company 
Columbus, Texas 

Cuero Livestock Commission Ince. 

Cuero, Texas 

Frio Livestock Sales Company 

Pearsall, Texas 

Floresville Livestock Commission Company 
Floresville, Texas 

Flatonia Livestock Commission Company 
Flatonia, Texas 

Live Oak Livestock Auction, Inc. 

Three Rivers, Texas 

Karnes City Livestock Auction, Inc. 
Karnes City, Texas 

Gonzales Commission Company 
Gonzales, Texas 

Cuero Livestock Commission, Inc. 
Cuero, Texas 

























July 





July 




































July 


July 


July 


July 


July 


July 
July 


July 


July 


July 


July 


July 
July 
July 


July 


July 


July 


July 
July 


July 


July 


Date of 


Purchase 
1967 


8 


5 


10 


10 


ll 


11 


11 


11 


12 


12 


15 


17 
18 


18 


18 


20 


21 


21 


22 
22 


25 


26 
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No. of Head 
Purchased 


256 


166 


54 


19 


26 


93 


130 


148 


33 


171 


103 
106 


128 


50 


20 


98 


42 


58 
48 


127 


163 





Person or Stockyard 


From Which Purchased 


Gonzales Commission Company 
Gonzales, Texas 
Karnes City Livestock Auction, Inc. 


Karnes City, Texas 
Live Oak Livestock Auction, Inc. 


Three Rivers, Texas 

Hondo Livestock Auction Company, Inc. 
Hondo, Texas 

Floresville Livestock Commission Company 


Floresville, Texas 


Cen-Tex Livestock Commission Company, Inc. 


Giddings, Texas 

Atascosa Livestock Exchange, Inc. 
Pleasanton, Texas 

El Campo Livestock Commission Company 
El Campo, Texas 


Hallettsville Livestock Commission Company 
Hallettsville, Texas 


Karnes City Livestock Auction, Inc. 
Karnes City, Texas 
Karnes City Livestock Auction, Inc. 
Karnes City, Texas 


Southwest Livestock Exchange, Inc. 
Uvalde, Texas 
Live Oak Livestock Auction, Inc. 


Three Rivers, Texas 

South Texas Auction & Commission Company 
Alice, Texas 

El Campo Livestock Commission Company 


El] Campo, Texas 


Hallettsville Livestock Commission Company 
Hallettsville, Texas 


Karnes County Livestock Exchange 
Kenedy, Texas 

Karnes City Cattle Company 
Karnes City, Texas 


Frio Livestock Sales Company 


Pearsall, Texas 


Gonzales Commission Company 
Gonzales, Texas 

Southwest Livestock Exchange, Inc. 
Uvalde, Texas 


South Texas Auction & Commission Company 
Alice, Texas 


Sealy Livestock Auction 
Sealy, Texas 
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Date of No. of Head Person or Stockyard 
Purchase Purchased From Which Purchased 
1967 

July 26 35 Seguin Cattle Company 
Seguin, Texas 

July 26 105 Karnes City Cattle Company 
Karnes City, Texas 

July 26 81 Karnes City Cattle Company 
Karnes City, Texas 

July 27 39 Karnes County Livestock Exchange 
Kenedy, Texas 

July 29 64 Gonzales Commission Company 
Gonzales, Texas 

July 31 51 Hondo Livestock Auction Company, Inc, 


Hondo, Texas 


(b) Respondents, in commerce, during the period from May 
21, 1967 through August 7, 1967, sold all of the livestock which 
they purchased in the transactions described and listed in sub- 


paragraph (a) above, through the facilities of the Cibolo Live- 


stock Co., Inc., at Phoenix, Arizona, which corporation was 


owned, operated, and controlled by respondents Ward Center and 
Bill Center. 


Vv 


(a) Respondents, on or about the dates and in the transactions 


set forth below, and at divers other times during the months of 
June and July 1967, purchased livestock, in commerce, and, in 
purported payment therefor, issued checks on their “Riley Cattle 
Company Account” in the Northside State Bank, San Antonio, 


Texas, which checks were returned unpaid by said bank because 


respondents did not have sufficient funds on deposit in such ac- 
count to pay such checks, as follows: 


Date of No.of Head Stockyard From Amountof Account 
Purchase Purchased Which Purchased Check Check No. 
1967 

June 23 — Gonzales Commission Company $ 1,865.32 182 
Gonzales, Texas 

July 1 — Southwest Livestock Exchange, Inc. 2,441.77 230 
Uvalde, Texas 

July 3 15 Floresville Livestock Com. Co. 1,701.96 238 
Floresville, Texas 

July 3 25 Flatonia Livestock Com. Co. 2,459.95 236 


Flatonia, Texas 
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Date of No.of Head Stockyard From Amount of Account 
Purchase Purchased Which Purchased Check Check No. 
1967 











July 3 34 Live Oak Livestock Auction, Inc 3,599.38 234 
Three Rivers, Texas 


July 5 21 Karnes City Livestock Auction, Inc, 2,211.07 237 
Karnes City, Texas 


July 7 28 Gonzales Commission Company 2,753.93 219 
Gonzales, Texas 
July 8 85 Gonzales Commission Company 8,813.16 240 


Gonzales, Texas 

July 9 256 Karnes City Livestock Auction, Inc. 27,778.10 233 
Karnes City, Texas 

July 10 166 Live Oak Livestock Auction, Inc. 18,412.44 260 


Three Rivers, Texas 


July 10 54 Hondo Livestock Auction Co., Inc. 5,705.28 271 
Hondo, Texas 
July 10 19 Floresville Livestock Com. Co. 2,025.99 259 


Floresville, Texas 
July 11 93 Atascosa Livestock Exchange, Inc. 8,868.22 281 


Pleasanton, Texas 


July 11 26 Cen-Tex Livestock Com. Co., Inc. 2,768.43 272 
Giddings, Texas 
July 12 33 Karnes City Livestock Auction, Inc. 3,684.53 263 


Karnes City, Texas 
July 12 2 Karnes City Livestock Auction, Inc. 151.12 264 
Karnes City, Texas 


June 29 72 Columbus Livestock Com. Co. 7,167.94 215 
Columbus, Texas 
June 30 62 Cuero Livestock Commission, Inc. 5,697.09 214 


Cuero, Texas 


(b) Respondents, on or about the dates and in the transac- 
tions set forth below and at divers other times during the month 
of July, 1967, purchased livestock, in commerce, and, in purported 
payment therefor, drew drafts on their “Riley Cattle Company 
Account” in the Northside State Bank, San Antonio, Texas, 
which drafts were returned unpaid by said bank because respon- 


dents did not have sufficient funds on deposit in such account to 
pay such drafts, as follows: 


Purchase Purchased Which Purchased Draft 
Dateof No.of Head Stockyard From Amount of 
1967 
July 20 20 Karnes County Livestock Exchange $ 2,050.83 
Kenedy, Texas 
July 21 42 Frio Livestock Sales Company 4,931.75 


Pearsall, Texas 
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t Date of No.of Head Stockyard From Amount of 
0. Purchase Purchased Which Purchased Draft 
1967 
July 25 50 Hallettsville Livestock Commission Co. 4,988.24 
Hallettsville, Texas 
July 26 163 Sealy Livestock Auction 17,762.66 
Sealy, Texas 
July 26 35 Seguin Cattle Company 3,752.63 
Seguin, Texas 
| July 31 58 Gonzales Commission Company 6,325.03 
) Gonzales, Texas 


i Respondents failed to pay, when due, the full purchase price 
of the livestock purchased by them in the transactions described 
and listed in subparagraphs (a) and (b) of paragraph V above. 


Vil 


Respondents, on or about the dates and in the transactions set 
forth below purchased livestock, in commerce, and failed to pay 
for the livestock, as follows: 


) Date of No.of Head Stockyard From 
Purchase Purchased Amount Which Purchased 
1967 
July 7 77 $ 7,845.09 Cuero Livestock Commission Inc. 
Cuero, Texas 
} July 11 130 12,838.29 El Campo Livestock Commission Co. 
El Campo, Texas 
July 11 148 14,184.60 _— Hallettsville Livestock Com. Co. 
Hallettsville, Texas 
f July 15 171 16,427.03 Southwest Livestock Exchange, Inc. 
i Uvalde, Texas 
July 18 106 9,847.92 South Texas Auction & Com. Co. 


) Alice, Texas 
July 18 128 12,507.22 El Campo Livestock Com. Co. 
FE] Campo, Texas 


; July 18 50 4,988.24 Hallettsville Livestock Com. Co. 

Hallettsville, Texas 
July 20 20 2,050.83 Karnes County Livestock Exchange 

Kenedy, Texas 

July 21 42 4,931.75 Frio Livestock Sales Company 
Pearsall, Texas 

j July 22 58 6,325.03 Gonzales Commission Company 

; Gonzales, Texas 

f July 22 48 5,360.05 Southwest Livestock Enchange, Inc. 


i Uvalde, Texas 
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Date of No.of Head Stockyard From 
Purchase Purchased Amount Which Purchased 
1967 
July 25 127 11,739.33 South Texas Auction & Com. Co. 


Alice, Texas 
July 26 163 17,762.66 Sealy Livestock Auction 


Sealy, Texas 
July 26 35 3,752.63 Seguin Cattle Company 
Seguin, Texas 
July 27 39 4,142.08 Karnes County Livestock Exchange 


Kenedy, Texas 
July 29 64 6,431.30 Gonzales Commission Company 


Gonzales, Texas 
July 31 51 5,108.42 Hondo Livestock Auction Company, Inc. 
Hondo, Texas 


Vill 


Respondents, during the period from May 13 through August 
31, 1967, in connection with their business as a dealer, failed to 
keep accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in their business including, a 
General Ledger, Check-register, Cash Receipts and Disburse- 
ments Journal, and a daily record of their purchases and sales 
of livestock; failed to retain all of their purchase invoices, scale 
tickets or copies thereof, and copies of their sales invoices; failed 
to retain all the checks and drafts issued by them in payment for 
purchases of livestock and the bank statements submitted to 
them by the Northside State Bank, San Antonio, Texas; and fail- 
ed to make periodic reconciliations of their bank account in said 
Northside State Bank. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in the foregoing Findings of 
Fact, respondents have wilfully violated sections 312(a) and 401 
of the Act (7 U.S.C. 2183(a), 221) and sections 201.13, 201.29, 
201.48 (b), 201.46 and 201.50 of the regulations (9-CFR 201.13, 
201.29, 201.43 (b), 201.46, 201.50). 


PROPOSED ORDER 


Respondents, individually, and as partners with each other or 
with other persons, shall cease and desist from: 


1. failing to notify the Administrator of the Packers and Stock- 
yards Administration, in writing, of any change in the manage- 
ment, nature, control, or ownership of respondents’ business 
within 10 days of such change; 
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2. engaging in business, in commerce, in any capacity for which 


registration and bonding are required under the Act and the regu- 
lations without being properly registered with the Secretary and 
furnishing and maintaining reasonable bond, or its equivalent, 


as required in the Act and the regulations; 


8. issuing checks or drawing drafts in payment for livestock 
purchased, in commerce, without having and maintaining suffi- 
cient funds on deposit in the bank account on which they are 
drawn to pay such checks or drafts; and 


4. failing to pay, when due, the full purchase price of live- 
stock purchased, in commerce. 

Respondents shall keep acounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business as a dealer subject to the Act, including, a General 


Ledger, Check-register, Cash Receipts and Disbursements Jour- 
nal, and daily records of their purchases and sales of livestock; 


retain all purchase invoices, scale tickets or copies thereof, copies 
of their sales invoices, checks and drafts issued by them in pay- 
ment for purchases of livestock and bank statements furnished 
to them by their bank for the period of time specified in the 
regulations; and shall make periodic reconciliations of their bank 


account. 


Respondent Bill Center, is suspended as a registrant under the 
Act for a period of 60 days and thereafter until he complies with 
the bonding requirements of the Act and the regulations. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 12,775) 


In re NEW JERSEY CooP COMPANY, INC., et al. P&S Docket Nos. 
558, 554, and 555. Decided October 14, 1969. 


Rates and charges—Proceeding vacated 


Since respondents are no longer in existence and are no longer licensees under 
the act these proceedings are vacated and dismissed. 


Paul M. Donovan for Packers and Stockyards Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


These are rate proceedings under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). By orders dated 
August 1, 1937, the Secretary prescribed maximum rates and 
charges to be assessed by the New Jersey Coop Company, Inc., 
the New York Live Poultry Trucking Company, Inc., and the 
New York Coop Company, Inc., in connection with their busi- 
nesses as licensees under the Act. The above-mentioned orders 
have been modified by subsequent orders issued from time to 
time. 


The Packers and Stockyards Administration, by its attorney, 
filed a recommendation in which it is stated that the Administra- 
tion has made a study with respect to the respondent companies. 
It is further stated that the Administration has ascertained that 
said companies are no longer in existence and are no longer 
licensees under the Act (7 U.S.C. 218a). Therefore, the Admin- 
istration recommends that the orders now in effect in these pro- 


ceedings be vacated and the proceedings dismissed, without prej- 
udice. 


Accordingly, the basic orders and any other orders in effect as 
of the effective date of this order are hereby vacated and these 
proceedings are hereby dismissed, without prejudice. 


Under the circumstances, it is found that notice and other 
public procedure are unnecessary. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Since this order terminates 
the proceeding, it is in the nature of a relief of restrictions. Ac- 
cordingly, this order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 





—~— rr 
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Application for license denied—Failure to pay—Default 


Respondent’s application for a license to do business as a commission mer- 
chant, dealer, or broker under the act is denied because of prior violations 
of the act while respondent was vice president, secretary and owner of 
50% of the stock of a corporation whose license under the act was 
suspended for failure to pay for perishable agricultural commodities 
purchased and received in interstate commerce. 


Thomas J. Donnelly for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 499a et seq.), the respondent failed to 
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file an answer to the complaint and did not file exceptions to the 
hearing examiner’s recommended decision based on the default 
in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. Copies 
hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on June 23, 1969, by 
the Director of the Fruit and Vegetable Division, Consumer and 
Marketing Service, United States Department of Agriculture. It 
is alleged that Edd M. Boler, the respondent, has applied for a 
license under the Act to do business as a commission merchant, 
dealer, or broker, but that he is unfit for such license because of 
prior violations, specified in the complaint, which are violations 
of a character prohibited by the Act. 


Copies of the complaint and Rules of Practice were served 
upon the respondent on June 23, 1969. Respondent has failed to 
file an answer to the complaint and has failed to request a hear- 
ing within the time prescribed in the Rules. Hearing Examiner 
John G. Liebert, to whom the proceeding was assigned, in ac- 
cordance with Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)), issues this Report without further investigation or 
hearing. The Proposed Findings of Fact set forth herein are the 
material facts alleged in the complaint. 


PROPOSED FINDINGS OF FACT 


1. On May 2, 1961, a license under the Act was issued to Boler 
Fruit & Vegetable Company, a Texas corporation. The officers and 
stockholders of this corporation were James Austin Boler (de- 


ceased), President, Treasurer, and owner of 50% of the stock; 
Edd Milholen Boler (respondent herein), Vice President, Sec- 


retary, and owner of 50% of the stock; and Verna Mae Boler, 
Assistant Secretary. This license was renewed on its anniversary 
dates in 1962 and 1963 but was suspended at the close of busi- 
ness February 13, 1964, when the corporation failed to pay a 
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reparation award issued in PACA Docket No. 8843. The license 
terminated on May 2, 1964. The said Boler Fruit & Vegetable 
Company failed to make full payment promptly for perishable 
agricultural commodities received in interstate or foreign com- 
merce, or in contemplation of interstate or foreign commerce, in 
violation of Section 2 of the Act (7 U.S.C. 499b). 


2. Formal reparation complaints, alleging 69 violations of the 
Act, were filed by the following complainants against Boler Fruit 
& Vegetable Company. These resulted in reparation awards 
against Boler Fruit & Vegetable Company. These reparation 
awards are summarized in the following table: 
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8. Of the aforementioned awards, the following awards have 
been satisfied: 


Citation Date 
22 A.D. 740 7-31-63 
22 A.D. 848 8-31-63 
22 A.D. 966 9-18-63 
22 A.D. 1016 10-10-63 
22 A.D. 1033 10-16-63 
22 A.D. 1187 11- 7-63 
22 A.D. 1188 11-22-63 


None of the remaining 15 awards has been paid or satisfied. 


4. It is hereby found that respondent’s repeated failures to 
pay the reparations set forth in Proposed Findings of Fact 1, 2 
and 3, constituted failures to make full payments promptly for 


perishable agricultural commodities received in interstate com- 
merce and that this practice is of a character prohibited by Sec- 
tion 499b(4) of the Act, (7 U.S.C. 499b(4) ). 


PROPOSED CONCLUSIONS 


Respondent’s prior activities described in the Proposed Find- 
ings of Fact which were of a character prohibited by the Act, in 


the absence of any further showing, disclose that respondent is 
unfit to engage in the business of a commission merchant, dealer, | 


or broker in perishable agricultural commodities in interstate 
commerce under the provisions of the Act. Accordingly, respon- 


dent’s application for a license should be denied pursuant to the 
authority contained in 499(d) of the Act, (7 U.S.C. 499d (d)). 









PROPOSED ORDER 





Respondent’s application for a license is denied. 


Copies hereof shall be served upon the parties. 







(No. 12,777) 


BEN GATZ Co. v. MUTUAL VEGETABLE SALES. PACA Docket No. 
2-1209. Decided October 8, 1969. 
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Petition for reconsideration dismissed 


As the order of September 17, 1969, is supported by the evidence and by the 
law applicable thereto, respondent’s petition for reconsideration is dis- 


missed, 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 


seq.). An order was issued on September 17, 1969, awarding 
reparation to complainant against respondent in the amount of 
$315, with interest. A copy of this order was served upon respon- 


dent on September 20, 1969. Respondent filed a petition for re- 


consideration on September 29, 1969, which was within the 10- 


day period allowed by section 47.24 of the rules of practice (7 
CFR 47.24). In accordance with that section, the timely filing of 
the petition operated to set aside our order of September 17 


pending final action on the petition. 
Upon reconsideration of the order of September 17, 1969, we 


find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 


of such order. The order, in our opinion, is supported by the 


evidence and by the law applicable thereto. Accordingly, respon- 


dent’s petition is hereby dismissed without prior service upon 
complainant. 


The order of September 17, 1969, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 12,778) 


SENTER & CORGAN, INC. v. LEVEL PRODUCE DISTRIBUTORS, INC. 


PACA Docket No. 2-1085. Decided October 13, 1969. 
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Contract—Contract price 


Where the agreed contract price of the cabbage was the price stated in the 
complaint and where respondent failed to establish a breach of contract 
by complainant, respondent is liable to complainant for the balance of 


the agreed contract price as stated in the complaint. 


Irving Coopersmith, New York, New York, for complainant. 
Saul Weprin, Jamaica, New York, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1980, as amended (7 U.S.C. 181 et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$76.81 in connection with a transaction involving 75 crates of 
cabbage in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer there- 
to, denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, complainant and respondent, respec- 
tively, were given the opportunity of submitting additional evi- 
dence by way of an opening and answering statement, but 


neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Senter & Corgan, Inc., is a corporation whose 
address is Unit +138, New York Terminal Market, Hunts Point, 
Bronx, New York. 


2. Respondent, Level Produce Distributors, Inc., is a corpora- 


tion whose address is 395 Greenwich Street, New York, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


the 


act 


et 
ks 
of 


of 
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3. On May 10, 1968, in the course of interstate commerce, 
complainant sold to respondent 75 crates of Florida cabbage at 
an agreed price of $2.625 per crate, or a total of $196.88 for the 
lot, f.o.b. the New York Terminal Market. Subsequent to this 
sale, and on the same day, 75 crates of Florida cabbage were load- 
ed onto a truck furnished by respondent at complainant’s place 
of business, and the driver of the truck signed a memorandum 
signifying receipt of the load. 


4. The shipment of cabbage arrived at respondent’s place of 
business on May 10, where it was accepted by respondent. Six 
days later, on May 16, respondent returned 47 crates of the cab- 
bage to complainant. Complainant, at 2 p.m. on May 16, then 


sent the following wire to respondent: 


“ON MAY 10TH 1968 YOU PURCHASED 75 CABBAGE 
@ 2.62144 AND SIGNED FOR AND ACCEPTED SAME 
IN GOOD ORDER. TODAY MAY 16, 1968 YOU RE- 
TURNED 47 CRATES. PLEASE BE ADVISED THAT WE 
WILL NOT ACCEPT THIS RETURN DUE TO THE TIME 
ELAPSED AND WE ARE SELLING THIS CABBAGE 
FOR YOUR ACCOUNT. UNLESS WE RECEIVE PAY- 
MENT IN FULL WE WILL TURN THIS MATTER OVER 
TO THE DEPARTMENT OF AGRICULTURE.” 


5. Complainant resold the 47 crates of cabbage returned by 
respondent for net proceeds of $50.07 and remitted its check in 
this amount, under date of May 21, 1968, to respondent. This 
check, however, was returned by respondent to complainant. 


6. On May 22, 1968, complainant received a check from re- 
spondent in the amount of $70 in connection with the 47 crates 
of cabbage which respondent had kept from the shipment. There- 
after, on May 27, complainant wrote respondent as follows: 


“ 
. Att Dave Toby 
“Gentlemen: 


as On May 10, 1968 you purchased 75 cabbage @ 
$2.6214 and you returned 47 cabbage on May 16, 1968 
which we sold for your account, and we remitted a check 
to you for $50.07. 


" On May 22, 1968 we received a check from you in 
payment of 28 cabbage instead of 75 cabbage and you paid 
$2.50 instead of $2.6214 leaving a balance due us of $126.88. 
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. If payment is not received by May 31, 1968 we will 
turn this matter over to the Department of Agriculture.” 


7. The formal complaint was filed on August 16, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for our consideration has to do with 
the agreed contract price of the cabbage. Complainant alleges 
that the parties agreed upon a price of $2.625 per crate at load- 


ing point, while respondent claims that the price agreed upon 
was $2.50 per crate. 


It appears that respondent’s employee, David Torre, nego- 
tiated this purchase with one of complainant’s employees, who is 
identified in the record only as “Vincent”. According to the 
information contained in a letter to the Department dated June 
26, 1968, and signed by Torre, the price agreed upon on May 10 
was $2.50. Complainant has offered no statement by “Vincent,” 
but calls our attention to the sales ticket, which was made on 
the date of sale and which shows the sales prices as being 


$2.625 per crate. 


We think that the issue of the contract price must be decided 
in complainant’s favor. Not only does the sales ticket show a price 
of $2.625 per crate for the cabbage, but on at least two occasions 
—May 16 and May 27, 1968—complainant informed respondent, 
in writing and without equivocation, of its understanding as to 
the contract price of these cabbages. Respondent has not denied 
the receipt of these writings, nor has it produced any evidence 
that it protested the contents of these messages from complainant 
until David Torre’s letter of June 26, 1967. This was more than 
a month after the transaction took place, and was subsequent 
to the filing of an informal complaint by complainant before the 
Department. On the whole, we think this tardiness on the part 
of respondent in expressing dissent to complainant’s clearly 
stated, and oft-expressed, view of the contract price is of material 
significance. We conclude, therefore, that the evidence is suffi- 
cient to establish that the agreed contract price of the cabbage 
was $2.625, as alleged by complainant. 


Respondent accepted the cabbage and is therefore liable to 
complainant for the agreed contract price thereof, $196.88, less 


damages sustained by respondent as the result of any breach of 
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contract by complainant, and less any credits due respondent in 
connection with the transaction, of which more will be said later. 
In the matter of breach, respondent contends that the terms of 
the contract were violated by complainant, in that respondent 
failed to receive the cabbage which it has purchased. However, 
upon an examination of the record, we can find no material basis 
for this claim, and conclude that respondent has failed to establish 
any breach of contract by complainant. 


The total contract price of the 75 crates of cabbage is $196.88. 
Respondent has paid complainant $70 in connection with the 47 
crates which it (respondent) kept, leaving a balance of $126.88. 
As against this balance, respondent is entitled to a credit of 
$50.07, representing complainant’s check in that amount which 


it returned to complainant without cashing. Subtracting this sum 
of $50.07 from the balance of $126.88, leaves $76.81 due com- 
plainant from respondent in connection with this transaction. 


Respondent’s failure to pay this sum to complainant is a viola- 


tion of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $76.81, with interest thereon 
at the rate of 6 percent per annum from June 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,779) 


FRUIT DISTRIBUTING CORPORATION v. M. PAGANO & Sons, INC. 
PACA Docket No. 2-1261. Decided October 15, 1969. 


Reconsideraticn—Prior order amended as to amount of award 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION AND AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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an order was issued on September 26, 1969, awarding reparation 
to complainant against respondent in the amount of $156.68, 
with interest. A copy of the order was served upon respondent 
on September 30, 1969. On October 1, 1969, respondent wrote 
to the Department pointing out an error in the amount of repa- 
ration awarded complainant. Respondent’s letter is accepted as 
a petition for reconsideration, and, upon a reconsideration of the 
order of September 26, 1969, such order is hereby amended as 
follows. 

Finding of Fact No. 5 is amended to exclude therefrom the 
following statement: ‘“‘which is $156.68 less than the agreed 
contract price.” A period should be inserted following the figure 


$6,723.30. The “Conclusions” in the order is amended to delete 


the last 6 lines on page 3, the portion of the sentence on the 7th 
line from the bottom beginning “The contract price, .. .,” and all 
of the remaider of that paragraph which appears at the top of 
page 4, inserting in lieu thereof the following: Based upon $130 


for the Alicantes, the contract price on car PFE 152090 is 


$4,054.62. In remitting to complainant on this shipment, respon- 
dent deducted $43.68 for 32 boxes of “half filled” Alicantes, or 
16 full boxes. Since respondent submitted evidence tending to 
show that some boxes were half filled, we conclude that respon- 
dent was entitled to this deduction. Thus, respondent’s remit- 


tance in connection with car PFC 152090 was $3,964.62, leaving 


a balance due and unpaid on this shipment of $90.00. Adding 
this amount to the $23.00 still due complainant on car FT 331815, 
we find respondent is indebted to complainant for a balance of 
$113.00. Its failure to pay complainant the latter amount was in 


violation of Section 2 of the Act. Complainant should be awarded 


reparation, with interest. The “Order” is amended to change the 
$156.68 awarded complainant to $113.00. 


The reparation awarded in the order of September 26, 1969, 
as thus amended, shall be paid within 30 days from the date of 
this order. 


Copies of this order shall be served upon the parties. 


(No. 12,780) 


B. L. HARGIS PRODUCE v. J. C. Sprvey CoMPANY. PACA Docket 
No. 2-1152. Decided October 20, 1969. 
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Consignment—Contracts of sale 


Where respondent handled the tomatoes involved herein on a consignment 
basis and remitted to complainant the net proceeds from the sale thereof 
and complainant has failed to sustain its burden of proof that respond- 
ent contracted to purchase said tomatoes, the complaint is dismissed. 

Paul K. Roberts, Warren, Arkansas, for complainant. 

Leonard C. Collins, Washington, D.C., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $3,268.01, which 
is alleged to be the balance of the purchase price of two lots of 


tomatoes sold to respondent in June and July 1968. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complaint. A copy of the formal complaint 
and a copy of the report of investigation were served upon re- 
spondent. Respondent filed an answer denying that he purchased 


the tomatoes and alleging that he handled the tomatoes on a con- 


signment basis at complainant’s request. Respondent denied any 
liability to complainant and requested an oral hearing. 


The oral hearing was held at Washington, D. C., on April 29, 
1969. Both parties were represented by counsel. One witness 


testified for each party. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, B. L. Hargis, doing business 
as B. L. Hargis Produce, whose address is Warren, Arkansas. 


2. Respondent is an individual, John C. Spivey, doing business 
as J. C. Spivey Company, whose address is 1399 Fifth Street, 
N. E., Washington, D. C. At the time of the transactions involved 
herein, respondent was licensed under the act. 

3. On or about June 21, 1968, contemplating shipment in inter- 
state commerce, complainant and respondent entered into an oral 
contract whereby complainant was to ship to respondent 1,002 
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boxes of tomatoes and respondent was to sell them for complain- 
ant’s account. 


4. On or about June 21, 1968, complainant shipped 1,452 boxes 
of tomatoes by refrigerated truck from Warren, Arkansas, to 
Quaker City Produce, Philadelphia, Pennsylvania. This firm un- 


loaded 400 boxes and the remaining 1,052 were shipped to re- 


spondent, arriving on June 25, Respondent unloaded the tomatoes 


and placed them in his cooling room. Respondent sold the toma- 
toes between June 25 and July 1 for gross proceeds of $4,599.50. 
Respondent mailed complainant a check dated July 3, 1968, in 
the amount of $3,942.56, being the gross proceeds less $100.00 


advanced to the truck driver, $5.00 for a terminal charge and 
$551.94 for respondent’s commission at 12 percent. 
5. On or about July 1, 1968, complainant shipped 1,367 boxes 


of tomatoes by refrigerated truck from Warren, Arkansas, to a 
firm in South Carolina. The firm unloaded 600 boxes and the 


balance of 767 was transported to respondent at Washington, 
D. C. arriving on July 4. Respondent unloaded the tomatoes and 
placed them in his cooler. Respondent sold the tomatoes between 
July 5 and 14, 1968, for gross proceeds of $2,126.50. Respondent 
sent complainant a check dated July 17, 1968, in the amount of 
$1,367.77, being the gross proceeds less freight charges of 


$498.55, terminal charge of $5.00 and commission of $255.18, 


6. Complainant received and cashed the two checks sent by 
respondent. 


7. The formal complaint was filed October 7, 1968, which was 
within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


The principal question in this proceeding is whether the trans- 
actions entered into between the parties, pursuant to which the 
two lots of tomatoes were shipped, were contracts of sale, as 


complainant contends, or contracts of consignment, as contended 


by respondent. Complainant as the moving party alleging a sale 


of the tomatoes, has the burden of proving such allegation by a 
preponderance of the evidence. 


The parties agree that the first transaction was entered into 
in a telephone conversation on or before June 18, 1968. Com- 


plainant was unsure which of them initiated this conversation. 
Respondent testified that complainant called him and, in support 
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thereof, submitted his telephone bills which show no calls to 


complainant prior to June 24. The parties are in agreement that, 


prior to his conversation on or before June 18, they had had no 
previous contact, although they had heard of one another in that 
in 1967, complainant shipped tomatoes to a third party for whom 
respondent sold them. 


Complainant’s testimony with respect to his first conversation 
with respondent is as follows: 


“He wanted to buy some tomatoes. He said he could handle 
some, do some business. I told him they were high.”’ 


On cross-examination, complainant testified that respondent said 


he wanted a load of good grade tomatoes and he asked about the 
price; that “I told him I couldn’t tell him off-hand what they 
would bring” and “I told him I would see what I could do;” and 
that he was to call respondent back to see if he wanted them. 
Complainant further testified that to the best of his recollection 


he did not talk to respondent again prior to shipment of the first 
load. According to complainant, he telephoned respondent for 
payment of the first load and respondent replied the check was 
in the mail and he wanted another load. 

Respondent testified that he has been a commission merchant 
handling only watermelons, cantaloup, and tomatoes for 31 years 


at the same location. He also testified that on occasions he pur- 


chased small quantities of produce when there are not enough 
packages in a consigned shipment to complete a customer’s 
order. With respect to the first conversation, respondent testified 
that complainant said one Roy Allen had recommended respon- 


dent to sell a load of tomatoes which complainant had in Arkansas 
and that he (respondent) said “OK”. According to respondent, 


complainant did not mention the grade of the tomatoes or the 
prices complainant would have to pay for them. Respondent 
testified that he telephoned complainant on June 24 inquiring as 


to the whereabouts of the load and that it arrived the next day. 
Respondent denies that he had any discussion with complainant 
concerning a second load of tomatoes. 


Complainant, in support of his position, relies upon documents 
sent to respondent through the truck driver on June 21 and July 


1, 1968. These documents which complainant refers to as in- 


voices and respondent as manifests actually contain no identifica- 
tion. Each shows the number of boxes, the grade and unit price. 
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The printed word “Buyer” is followed by the name respondent. 
Complainant avers that the unit prices shown are the average of 
the prices paid by him plus 20 cents per box. Respondent states 
that the driver told him the prices shown were those paid by 


complainant. Respondent also states that he asked complainant 
about the word “Buyer” and that complainant said the forms 
used were the only ones he had at that time. 


After carefully considering the evidence of record, it is con- 
cluded that complainant had failed to sustain the burden of prov- 


ing by a preponderance of the evidence that respondent con- 


tracted to purchase the two lots of tomatoes. Accordingly, the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 12,781) 


VALLEY PACKING COMPANY v. NICHOLAS J. ZERILLO, INc. PACA 
Docket No. 2-1333. Decided October 20, 1969. 


F.o.b. transaction—Suitable shipping condition—Transportation 
service and conditions 


Where respondent failed to establish breach of contract by complainant and 
also failed to sustain its burden of proof as to the normality of trans- 
portation service and conditions, respondent is liable to complainant for 
the balance of the agreed contract price of the lettuce. 

John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 


Albert E. Ellenson, Ellenson Traffic Bureau, Detroit; Michigan, for 
respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
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an award of reparation against respondent in the amount of 
$785.46 in connection with a transaction involving a carload of 
lettuce in interstate commerce. 


A copy of the report of investigation prepared by the De- 


partment was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto, denying liability to complainant. 

Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 


rules of practice, 7 CFR 47.20, is applicable. Under this pro- 


cedure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of in- 
vestigation. In addition, the parties were given the opportunity to 
submit further evidence, to supplement that contained in the 


pleadings and in the report of investigation. Complainant did 


submit further evidence, in the form of an opening statement, 
but respondent did not. Neither party filed a brief. 


FINDINGS OF FACT 


1, Complainant, Valley Packing Company, is a corporation 
whose address is P. 0. Box 2157, Salinas, California. 


2. Respondent, Nicholas J. Zerillo, Inc., is a corporation whose 
address is 7201 West Fort Street, Detroit, Michigan. At the time 
of the transaction involved herein, respondent was licensed under 


the act. 


8. On November 6, 1968, in the course of interstate commerce, 
complainant sold to respondent 1,064 cartons of New Mexico 
lettuce, McLaren brand, 2-dozen size, contained in car SFRC 
1444 then on track in Rincon, New Mexico, at an agreed price of 
$2.25 per carton, f.o.b. Rincon, plus 22¢ per carton cooling charge, 


or a total contract price of $2,628.08 for the carload. 


4. The contract between the parties was negotiated by a broker, 
B. W. Brown, of Phoenix, Arizona, who issued a Broker’s Memo- 
randum of Purchase and Sale in connection with the transaction 


under date of November 6, 1968. 


5. Pursuant to the contract set forth above, complainant, on 
November 6, 1968, billed car SFRC 1444 out of Rincon, New 
Mexico, to respondent at Detroit, Michigan. Upon arrival of the 
shipment at Detroit on or about November 12, respondent, at 
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8 a.m. on that date, obtained an inspection of the shipment by 
the Kennedy Inspection Service of Detroit. The results of that 
inspection, in relevant part, are as follows: 


“Condition of equipment: Unit running. 
“es * 


“Temperature of product: Doorway. Top 40, bottom 42 
degrees. 


se ke * 


“Condition: Fresh and crisp. Average 1% decay. Average 
4% damage by Rib Discoloration.” 


Following this inspection, a portion of the lettuce was unloaded 
from the car by respondent. 


6. On November 13, at 2 p.m., another inspection, also by the 
Kennedy Inspection Service, was made of the lettuce then remain- 


ing in car SFRC 1444 at Detroit. The results of that inspection, 


in relevant part, are as follows: 


“Approximately 14, of load remaining “B” end. Top 44, 
bottom 40, 3rd layer 60 degrees F.... From 1 to 7 heads 


per carton, average 10% decay. Average 2% Tip Burn. 
Average 3% Rib Discoloration.” 


7. On November 14, at 8:20 a.m., a Federal inspection was 
made in Detroit of that part of the load still contained in car 
SFRC 1444, The results of that inspection are as follows: 


“Condition of equipment: Mechanical refrigerator unit not 
running. 


“Products inspected: Iceberg type LETTUCE . . . Applicant 
states 100 cartons remaining. 

“Condition of load: 2 complete stacks in “B” end of car 
lengthwise 5 and 6 rows, 8 layers. 

“Condition of pack: Tight in layers. 


“Temperature of product: 4th layer nearest “B” end of 
car 62 degrees F., Top 50 degrees F., Bottom 54 degrees F. 


“se * * 


“Condition: . . . Wrapper leaves: No decay. Head leaves: 
Damage by tipburn from 1 to 4 heads in most samples, some 
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none, average 9%. Decay from 1 to 6 heads in most samples, 
some none, average 11% Bacterial Soft Rot mostly early 
some in advanced stages.” 


8. Respondent has paid complainant $1,842.62 in connection 
with this transaction. 


9. The formal complaint was filed on May 19, 1969, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance of the carload of lettuce involved here- 
in is not an issue in the case. Accordingly, having accepted the 


shipment, respondent is liable to complainant for the agreed 


purchase price thereof, less provable damages sustained by re- 
spondent as the result of any breach of contract by complainant, 
and less the payment of $1,842.62 made by respondent to com- 
plainant in connection with this transaction. B. G. Anderson Co., 


Inc. v. Comunale, 25 A.D. 228. 


Respondent, in substance, takes the position that the warranty 
of suitable shipping condition was breached by complainant with 
respect to 318 cartons of the lettuce stowed in the “B” end of 


car SFRC 1444, in that this portion of the load failed to meet 


the good delivery standards for lettuce set forth in section 46.44 
of the regulations (7 CFR 46.44).! As partial proof of the al- 
leged breach by complainant, respondent points to the results of 


the inspections made of the lettuce in the “B” end of car SFRC 


1444 on November 13 and 14, which showed decay in these two 
lots averaging 10% and 11%, respectively. As additional proof 
that the 318 cartons from the “B” end of the car differed from 


the 746 cartons unloaded from other parts of the car, respondent 


submitted in evidence account sales showing that the 318 cartons 
were sold at prices ranging from $1.00 to $2.00 a carton, while 
the 746 cartons of lettuce, of which there is no complaint, were 


1. The good delivery standards for lettuce, 7 CFR 46.44, as applicable to the warranty of 
suitable shipping condition, provide in relevant part as follows: 

“Unless otherwise agreed to between the contracting parties ‘Good Delivery’ in connection 

with f.o.b. contracts of purchase and sale means that the commodity meets the require- 

ments of the contract at time of loading or sale and, if the shipment is handled under 

normal transport:tion service and conditions, will meet the following additional require- 

ments on delivery at the contract destination: 

(a) Lettuce: (1) * * * ie 

(2) If the contract does not specify a U.S. gradde or percentage of condi- 

tion defects, the lettuce at destination may contain a maximum of 15 percent, by count, 

of the heads in any lot which are damaged by condition defects, including therein not 
raore than 9 percent serious damage of which not more than 5 percent may be decay 
affecting any portion of the head exclusive of wrapping leaves .. .’ 
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sold at prices ranging from $3.50 to $4.00 per carton. Complain- 
ant contends, however, that the warranty is inapplicable in this 
case, on the ground that the load was apparently not afforded 
normal refrigeration enroute to contract destination, so that the 
shipment could not be said to have been handled under normal 
transportation services and conditions during this time. 


A review of the inspection certificates appears to lend some 
support to complainant’s position. For example, in the inspection 


made of the whole load by the Kennedy Inspection Service on 
November 12, the doorway temperatures are shown as being top 


40° F. and bottom 42° F. This finding is contrary to general ex- 
perience, which indicates that the lower reading, or cooler tem- 
perature, would normally be found at the bottom of the car. While 
the temperatures in the car on the following day, November 138, 


are found to be top 44° F. and bottom 40° F., they again revert, 
unaccountably, to readings of top 50° F. and bottom 54° F. on 
November 14. 


Where the normality of the transportation service and condi- 
tions are in issue, as here, the burden of proof as to such issue 
then rests upon the party seeking the benefit of the warranty— 
respondent here. Andrews Bros. of California v. Yorktowne 
Wholesale Grocery Company, 8 A.D. 551. In reviewing the record 
before us, we are of the opinion that respondent has failed to 
sustain that burden in this case, and conclude that the warranty 
of suitable shipping condition is inapplicable to this shipment. 


Respondent having failed to establish a breach of contract by 
complainant, we find that it owes complainant the agreed contract 
price of the carload of lettuce involved herein, or $2,628.08. 
Respondent has paid complainant $1,842.62 in connection with 
this transaction, thus leaving a balance due of $785.46. Respond- 
ent’s failure to pay this sum to complainant is in violation of 
section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $785.46, with interest thereon at 


the rate of 6 percent per annum from December 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,782) 


K. J. PREISWERCK LIMITED v. HERSHEY COMPANY. PACA Docket 
No. 2-1133. Decided October 22, 1969. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 

On September 16, 1969, respondent was granted an extension 
of time for the filing of a petition for reconsideration of the order 
entered August 26, 1969, and that order was stayed pending action 
upon the petition to be filed. The time for filing has expired and 
no such petition has been filed. Accordingly the stay order of 
September 16, 1969, is vacated and the order of August 26, 1969, 
is reinstated with the reparation ordered therein to be paid 
within 30 days of the date of this order. 


(No. 12,783) 


In re JOHN MARTINO. PACA Docket No. 2-1292. Decided Octo- 
ber 24, 1969. 


Failure to pay promptly—Suspension of license—Stipulation 


Respondent’s failures to make full and prompt payment for numerous ship- 
ments of perishable agricultural commodities received on consignment 
or purchased and received in interstate commerce constitute repeated 
and flagrant violations of the act for which his license under the act is 
suspended for a period of 90 days. 

John C. Banks for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed May 28, 1969, by the Direc- 
tor, Fruit and Vegetable Division, Consumer and Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
complaint that respondent received on consignment, or purchased, 
43 lots of perishable agricultural commodities in interestate com- 
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merce from one shipper and 11 sellers but failed to make full 
payment promptly, in violation of the Act and the regulations 
issued thereunder. 


Respondent filed a timely answer and requested an oral hear- 
ing. The matter was heard before John Curry, Hearing Examiner, 
at Pueblo, Colorado, on September 10, 1969. During the hearing, 
as a result of a pre-hearing conference, it was stipulated and 
agreed: that the complaint is amended to show that reparation 
awards issued to Al Harrison Co. Dist. (trans. 38-40) and to Al 
Harrison Co. (trans. 41 and the consignment trans.) have been 
satisfied but the award to Dalhart Produce, Inc., (trans. 25-27) 
and to McMillan Brokerage (trans. 29-34) and that the last three 
awards listed have not been paid; that as amended all the allega- 
tions of the complaint are admitted; that the sum of $55.00 
was paid for reinstatement of respondent’s license; that respond- 
ent has until October 15, 1969, to pay all outstanding reparation 
awards still unpaid; that after payment of the reparation awards 
and furnishing proof thereof, the license of respondent shall be 
suspended for a period of 90 days, in addition to the current 
suspension, effective 11 days after the issuance of the Order; 
that if the outstanding reparation awards are not paid by October 
15, 1969, respondent consents to the entry of an order by the 
Judicial Officer revoking the license of respondent. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Rye Star 
Route, Box 194, Pueblo, Colorado, 81004. Pursuant to the licens- 
ing provisions of the Act, license No. 670423 was issued to re- 
spondent August 29, 1966, has been renewed annually but has 
been suspended because of respondent’s failure to pay several 
reparation awards, and his license presently is under suspension. 


2. During the period January 23, 1967, through June 25, 1968, 
respondent received on consignment or purchased in interstate at 
agreed purchase prices 43 lots of fruits and vegetables but failed 
to make full payment promptly of the net proceeds or the agreed 
purchase prices totaling $24,630.90. 


8. Pursuant to the agreement as stipulated, respondent has 
paid all outstanding reparation awards as evidenced by proof 
submitted by respondent. 
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CONCLUSIONS 


Respondent’s failures to make full and prompt payment for the 
numerous shipments of perishable agricultural commodities re- 
ceived on consignment or purchased and received in interstate 
commerce as described in Finding of Fact 2 constitute repeated 
and flagrant violations of Section 2 of the Act (7 U.S.C. 499b). 
In re Colony Fruit and Produce Distributors, Inc., 25 A.D. 1062, 
1071 (1966) ; In re Ripley Vegetable Company, 24 A.D. 360, 365 
(1965); In re Cloud and Hatton Brokerage, 18 A.D. 547, 549 
(1959). By reasons of the facts set forth in Finding of Fact 2 
and respondent having complied with the stipulated agreement 
set forth in Finding of Fact 3, respondent’s license should be 
suspended for 90 days. An order to that effect should be issued. 


ORDER 


Effective 11 days after the date hereof, respondent’s license 
is suspended for 90 days. Copies hereof shall be served upon the 
parties and this order shall be published. 


(No. 12,784) 


PARR FARMS v. O-K DISTRIBUTORS. PACA Docket No. 2-1186. 
Decided October 29, 1969. 


Contract—Price adjustment 


Where respondent failed to sustain its burden of proving neither a breach 
of contract by complainant nor a price adjustment, respondent is liable 
to complainant for the full amount of the reparation asked for by com- 
plainant. 


Complainant pro se. 
Alexander Golbus, Chicago, Illinois, for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


Complainant filed a formal complaint on October 10, 1968, alleg- 
ing that respondent failed to pay $1,568 the purchase price of a 
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carload of lettuce sold to respondent in October 1967. Complain- 
ant asks for reparation of $1,500. 


Copies of the report of investigation prepared by the Depart- 
ment were served upon both parties. A copy of the formal com- 
plaint was also served upon respondent. Respondent filed an an- 
swer denying any liability to complainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure was followed 
pursuant to section 47.20 of the rules of practice. Under this 
procedure, the verified pleadings of the parties are automatically 
considered a part of the evidence in this case. In addition, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Bruce Parr, doing business 
as Parr Farms, whose address is Route 3, P. O. Box 105, Friona, 
Texas. 


2. Respondent is an individual, William L. Kirchberg, doing 
business as O-K Distributors, whose address is P. O. Box 16261, 
Phoenix, Arizona. At the time of the transaction involved herein, 
respondent was licensed under the act. 


38. On or about October 16, 1967, contemplating shipment in 
interstate commerce, the parties entered into an oral contract for 
the sale by complainant to respondent of 640 cartons of 2-dozen 
size, U.S. No. 1 lettuce at $2.25 per carton, plus 20 cents per 
earton for cooling, or a total price of $1,568, f.o.b. Hereford, 
Texas. 

4. On or about October 17, 1967, complainant Shipped 640 
cartons of lettuce in car SFRD 18261 from Hereford, Texas, to 
respondent at Lynchburg, Virginia. Prior to shipment the lettuce 
was federally inspected and certified to be U.S. No. 1 grade, 2- 
dozen size. 
5. On or about October 17, 1967, complainant sent respondent 
an invoice for the agreed price of $1,568. Respondent accepted 
the 640 cartons of lettuce but has paid no part of the purchase 


price to complainant. 
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6. The informal complaint was filed July 22, 1968, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
October 16, 1967, he sold to respondent 640 cartons of lettuce 
at $2.25 per carton, plus 20 cents per carton for cooling, or a total 
price of $1,568, f.o.b. Hereford, Texas. It is further alleged that 
on October 16, complainant shipped lettuce meeting the contract 
specifications in refrigerator car SFRD 18261 from Hereford, 
Texas, to respondent at Lynchburg, Virginia; that respondent 
accepted the lettuce without complaint; and that two months later 
respondent tendered to complainant a check for $1,344.00, which 
complainant refused to accept. Respondent alleged in his answer 
that the contract called for 1,064 cartons of lettuce to be loaded 
into a mechanical reefer; that complainant without the knowledge 
and consent of respondent loaded 640 crates of lettuce in a regular 
refrigerator car; and that complainant agreed to reduce the price 
from $2.25 to $2.00 per carton to offset the higher freight charges 
for the smaller car used. Respondent further alleged that he 
tendered his check in the amount of $1,344 to complainant and 
that complainant “refused to accept and return said check to 
Respondent.” Complainant averred in his statement in reply 
that at the outset he advised respondent that the large mechanical 
refrigerator cars were not available and respondent agreed to 
shipment in the smaller car. 


The report of investigation prepared by the Department in- 
cludes a copy of a telegram sent by complainant to the Depart- 
ment on July 18, 1968, where it is stated that respondent deducted 
25 cents per carton on the shipment involved herein without any 
explanation. This report also includes the results dated Septem- 
ber 6, 1968, of a personal investigation made of the complaint 
herein by a Department investigator. According to the investi- 
gator, complainant stated that he received from respondent a 
check dated December 9, 1967, in the amount of $5,155, which 
covered the invoice prices of four lots of lettuce sold to respond- 
ent between October 14 and October 24, 1967, less a deduction of 
25 cents per carton on two of the lots, including the one in ques- 
tion and that he was holding this check while seeking to recover 


full payment. The investigator also reported that on August 22, 
1968, respondent admitted owing complainant for the four lots 
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of lettuce as invoiced with the exception of being over billed 25 
cents per carton on two lots, including the lot involved herein. 


Since respondent accepted the 640 cartons of lettuce he is liable 
to complainant at the original contract rate of $2.25 per carton, 


plus the cooling charge of 20 cents per carton, unless he can prove 


either that the parties subsequently agreed to a lesser price or 
that he is entitled to a set-off for damages sustained by reason 
of a breach of contract on the part of complainant. It is our 
opinion that respondent has not sustained the burden of proving 


either the claimed breach of contract or the price adjustment. 


Respondent has not stated how or when these claimed matters 
were discussed with complainant. Furthermore, it does not appear 
that the defenses now claimed by respondent were brought to the 
attention of the investigator. 

The failure of respondent to pay to complainant the amount of 
$1,500, is in violation of section 2 of the act. Reparation should 
be awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,500, with interest thereon 


at the rate of 6 percent per annum from December 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,785) 


PARR FARMS v. O-K DISTRIBUTORS. PACA Docket No. 2-1187. 
Decided October 29, 1969. 


Contract term—Market price decline—Protection agreement 


Where respondent failed to sustain its burden of proving a protection agree- 
ment between the parties against a market price decline, respondent is 
liable to complainant for the full amount of reparation requested by 
complainant in the formal complaint. 


Complainant pro se, 


Alexander Golbus, Chicago, Ilinois, for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 a et seq.) 
Complainant filed a formal complaint on October 10, 1968, seeking 
reparation of $1,285.20, which is alleged to be the amount due in 
connection with a truckload of lettuce sold to respondent in Octo- 
ber 1967. 

Copies of the report of investigation prepared by the Depart- 
ment were served upon both parties. A copy of the formal com- 
plaint was also served upon respondent. Respondent filed an 
answer denying any liability to complainant. 

Since the amount claimed in the formal complaint does not ex- 


ceed $1,500, the shortened method of procedure was followed 
pursuant to section 47.20 of the rules of practice (7 CFR 47.20). 


Under this procedure, the verified pleadings of the parties are 


automatically considered a part of the evidence in this case, as 


is the Department’s report of investigation. In addition, com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Neither 


party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Bruce Parr, doing business as 
Parr Farms, whose address is Route 3, P. O. Box 105, Friona, 
Texas. 


2. Respondent is an individual, William L. Kirchberg, doing 
business as O-K Distributors, whose address is P. O. Box 16261, 


Phoenix, Arizona. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about October 18, 1967, in the course of interstate 
commerce, complainant orally contracted to sell to respondent 612 


cartons of 2-dozen size, U.S. No. 1 lettuce at $2 per carton, plus 
20 cents per carton for cooling, f.o.b. Hereford, Texas. 


4. On or about October 19, 1967, complainant loaded 612 car- 
tons of lettuce on a trailer at Hereford, Texas. A Federal inspec- 


tion was made of the lettuce prior to loading and the lettuce was 


certified to be U.S. No. 1, 2-dozen size. At respondent’s direction, 
the lettuce was shipped to a point outside of the state of Texas. 
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5. Complainant invoiced respondent in the amount of $1,346.40. 
Respondent accepted the lettuce but has not paid this amount to 


complainant. 


6. The informal complaint was filed July 22, 1968, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 


October 18, 1967, in the course of interstate commerce, he sold 
to respondent 612 cartons of lettuce at $2 per carton, plus 20 cents 
per carton for cooling, or a total price of $1,346.40, f.o.b. Here- 
ford, Texas. Respondent in his answer admitted these contract 


terms but alleged that complainant’s Sales Manager also agreed 


to protect respondent if the market price declined the next day, 
October 19, and that on October 19 the Sales Manager agreed 
the price was $1.75 per carton, plus the cooling charge. It is re- 
spondent’s position that the invoice price should have been $1.75 


instead of $2.00 per carton as originally agreed upon. 


Complainant’s Sales Manager, Norris McGee, denied that he 
agreed to give respondent protection on the following days’ market 
or that such agreement was suggested by respondent at the time 


the contract was made. However, McGee stated that he did agree 


to protect respondent for brokerage in the amount of $61.20. 


Complainant’s invoice contains the words “Fob Protecting Brok.” 
The significance of this provision is not clear to us since there 
is no evidence that a broker was involved in the negotiations. 


Nevertheless, in the formal complaint complainant has requested 


reparation for $61.20 less than the invoice price of $1,346.40, 
or the net amount of $1,285.20. 


Respondent had the burden of proving by a preponderance of 
the evidence the alleged protection agreement. It is concluded that 


respondent has not sustained such burden. 


The failure of respondent to pay to complainant the amount of 
$1,285.20 is in violation of section 2 of the act. Reparation should 
be awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,285.20, with interest thereon 
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at the rate of 6 percent per annum from December 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,786) 


VAN BUREN COUNTY FRUIT EXCHANGE OF FLORIDA, INC. v. B. F. 
ROBERTS FARMS, INc. PACA Docket No. 2-995. Decided 
October 29, 1969. 


Interstate and foreign commerce—Loss of profits—Brokerage— 
New contract superseding original contract 


Where a new contract was entered into by the parties after arrival of the 
cucumbers at Montreal, respondent is liable to complainant for the 
balance of the freight charges plus a handling charge both of which were 
paid by complainant. But, also under the new contract, respondent is not 
liable to complainant either for brokerage fees in connection with the 
Canadian sale or the loss of profit sustained by complainant resulting 
from rejection at Montreal. 


Counterclaim—Count One—Contract price 


Where a new contract was entered into by the parties, respondent’s counter- 
claim for the full contract price of the cucumbers shipped to Canada is 
denied. 


Counterclaim—Count Two—lInterstate commerce—Breach 
of contract as to brand—Recovery of balance due 


Where complainant failed to establish any damages resulting from respond- 
ent’s breach of contract as to brand in part of the shipment of cucumbers 
to Pittsburgh, respondent is entitled to recover from complainant the 


balance due on said shipment. 


Summary—Liability 


Respondent is liable to complainant for the difference between the amount 
due complainant on the shipment that went to Canada and the amount 


due respondent on the shipment that went to Pittsburgh. 


Complainant pro se. 
David C. Hollman, Arcadia, Florida, for respondent. 
Eunice Lake, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $977.22, which is alleged 
to be the damages sustained by complainant in connection with a 
truckload of cucumbers purchased from respondent and shipped 
in foreign commerce during December 1967. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent. A copy of the report of investigation was served 
upon complainant. Respondent filed an answer, denying liability 
to complainant. Respondent’s answer included a counterclaim for 
$1,939.50, representing the purchase price of the shipment de- 
scribed in the complaint, $1,732.50, plus a balance of $206.50 al- 
ledged to be due in connection with another shipment. Respondent 
requested an oral hearing. 


An oral hearing was held at Arcadia, Florida, on December 10, 
1968. Complainant appeared by a representative and the repre- 
sentative, with three other witnesses, testified for complainant. 
Respondent was represented by counsel and two witnesses testified 
on its behalf. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Van Buren County Fruit Exchange of Florida, 
Inc., is a corporation whose address is P. O. Box 1029, Pompano 
Beach, Florida. At the time of the transactions involved herein, 


complainant was licensed under the act. 


2. Respondent, B. F. Roberts Farms, Inc., is a corporation 
whose address is P. O. Box 898, Arcadia, Florida. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 

3. On or about December 13, 1967, contemplating shipment in 
interstate and foreign commerce, complainant purchased from 
respondent 2,100 wire bound cartons of cucumbers at the agreed 


price of 8214¢ per carton, f.o.b. Arcadia, Florida, or a total of 
$1,732.50. 


4, The cucumbers were officially inspected at Arcadia, Florida, 
on December 13 and 14, 1967, and were certified as grading U.S. 
No. 1 and as meeting Canadian import requirements. 
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5. The cucumbers were loaded on a truck engaged by complain- 


ant and were shipped by complainant to its customer in Montreal, 
Quebec, Canada. The truckload of cucumbers arrived at Montreal 
on December 18, 1967, and on the same day the cucumbers were 


inspected by the Canada Department of Agriculture, which certi- 
fied them, as to condition: “Stock free from decay generally good 
green to light green colour, 7% showing traces yellowing to yel- 
low, 4% soft ends, 6% decay and/or showing black decayed spots, 
resembling Anthracnose, ranging from nil to 21%.” Complain- 
ant’s customer rejected the shipment. 


6. After receiving notice of rejection on December 18, 1967, 
complainant’s representative talked to respondent’s representa- 
tive by telephone. In the course of the conversation it was agreed 
that the cucumbers would be diverted to Boston, Massachusetts, 
for sale for respondent’s account. At 1:56 p.m. that day com- 
plainant sent respondent the following message by Western Union: 


“REFERENCE PHONE CONVERSATION TO-DAY WITH 
YOUR LANCASTER REGARDING TRUCK LICENSE 
170152 FLORIDA 2100 CTNS. CUKES REJECTED BY 
CONSIGNEE PER YOUR INSTRUCTIONS WE DIVERT- 
ING LOAD TO ARTHUR SILKS CO BOSTON TO HANDLE 
YOUR ACCOUNT ALL CHARGES INCLUDING FREIGHT 
AND CARTAGE FROM BORDER BACK TO BORDER TO 
BE ACCEPTED BY YOU.” 


Respondent made no objection to the terms of this wire. 


7. The shipment was diverted to Boston and was sold for net 
proceeds of $440.48, which was remitted to the truck broker and 
applied against the freight charges. Complainant paid the re- 
mainder of the freight bill, $694.72, plus a handling charge of 
$20.00 at Montreal, or a total of $714.72, no part of which has been 
paid to complainant by respondent. 


8. On or about December 9, 1967, in the course of interstate 
commerce, complainant purchased from respondent 1,500 cartons 
of cucumbers for a total purchase price of $1,583.50. The cucum- 
bers were loaded in piggyback trailer FT 211657 and shipped to 
complainant’s customer in Pittsburgh, Pennsylvania. In packing 
the cucumbers, respondent used 413 cartons which bore the 
“Zolfo” brand. Complainant’s customer objected to the “Zolfo” 
brand cartons and complainant gave the customer an allowance 
of 50 cents per carton on the 413 cartons so marked, or a total 
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allowance of $206.50. Complainant paid respondent for the ship- 
ment, less the sum of $206.50. 


9. The formal complaint was filed on May 28, 1968, and re- 
spondent’s answer was filed on July 25, 1968, both of which were 
within 9 months after the causes of action alleged therein accrued. 


CONCLUSIONS 


We discuss first the shipment of cucumbers that went to Mon- 
treal. Respondent’s defense to complainant’s claim on this ship- 
ment is that the cucumbers met contract requirements at Arcadia, 
Florida; that complainant took delivery of them at that point; 
and that respondent has no responsibility for what happened to 
them thereafter. We might very well agree with respondent, if 
the dispute concerning this transaction were to be decided under 
the original purchase and sale contract. However, the original 
contract was superseded by another contract made after the 
shipment arrived in Montreal, as set forth in Finding of Fact No. 
6. The rights of the parties are to be determined under the new 
contract. 


Complainant paid freight charges of $694.72 and a handling 
charge of $20.00, both of which are payable by respondent under 
the new contract. Complainant also seeks to recover $105.00 
which complainant says it paid as brokerage in connection with 
the sale to its Canadian customer, plus $157.50 as loss of profits 
as a result of the rejection of the shipment at Montreal. Neither 
of these items is payable by respondent under the new contract. 


In Count One of respondent’s counterclaim, respondent asks for 
reparation in the full amount of the contract price ($1,732.50) for 
the 2,100 cartons of cucumbers sold to complainant. Since we have 
held that the parties entered into a new contract after the ship- 
ment arrived in Canada, we must deny respondent’s claim as set 
forth in this portion of its counterclaim. 


We next discuss the biggyback load of cucumbers sold to com- 
plainant on December 9, 1967, as set forth in Count Two of re- 
spondent’s counterclaim. We have no hesitancy in concluding 
that respondent breached the contract when “Zolfo” brand con- 
tainers rather than containers bearing either respondent’s brand 
or no brand were used to package 413 cartons of cucumbers. The 
measure of damages for such a breach is the difference in value 
between 413 cartons of cucumbers meeting contract requirements 
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and the 413 cartons of cucumbers which were delivered and which 
did not meet contract requirements. The burden of proving both 
values is on complainant. 


Complainant has shown that its customer in Pittsburgh com- 
plained about the “Zolfo” branded cartons and that it gave the 
customer a 50 cents per carton allowance because of the “Zolfo” 
branding. This does not prove, and it is not argued, that “‘Zolfo” 
brand cucumbers are worth less in the market place than cucum- 
bers bearing respondent’s brand or, perhaps, no brand. The com- 
plaint was about the cartons, not the cucumbers, because the evi- 
dence shows that the cucumbers were grown and packed by re- 
spondent. 


On the record before us, we conclude that complainant has 
failed to prove either of the two values mentioned above, and 
therefore has failed to prove the amount of damage, if any, 
sustained as a result of respondent’s breach of contract in ship- 
ping cucumbers in 413 cartons with the “Zolfo” brand. Accord- 
ingly, respondent is entitled to recover from complainant the 
balance of $206.50 due on the shipment of December 9, 1967. 


To summarize, complainant is due $694.72, plus $20.00, or a 
total of $714.72 on the shipment that went to Canada, and re- 
spondent is due $206.50 on the shipment that went to Pittsburgh. 
The difference, or $508.22, is payable to complainant by respond- 
ent. Respondent’s failure to pay this latter amount is in violation 
of section 2 of the act. Reparation should be awarded to com- 
plainant against respondent in the amount of $508.22, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $508.22, with interest thereon 
at the rate of 6 per cent per annum from January 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 











1370 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 1370 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 12,787) 


MILT’S BROKERAGE Co. v. SAM PETRO PRoDUCE. PACA Docket No. 
2-1414. Order issued October 16, 1969. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 12,788) 


HELGREN TRUCK FARMS INC. v. NAGEL PACKING COMPANY. PACA 
Docket No. 2-1383. Order issued October 27, 1969. 


(No. 12,789) 


JoE BYRD PRODUCE v. NAGEL PACKING CoMPANY. PACA Docket 
No. 2-1268. Order issued October 27, 1969. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 12,790) 


FORT PIERCE TOMATO GROWERS v. JOSEPH GANGI & SONS, INC. 
PACA Docket No. 2-1428. Reparation of $9,415 with 6 per- 
cent interest from July 1, 1969, awarded complainant against 
respondent in order issued October 16, 1969. 


(No. 12,791) 


HOUSE OF Bup, INC. v. JOSEPH GANGI & SONS, INC. PACA Docket 
No. 2-1429. Reparation of $2,594.11 with 6 percent interest 
from July 1, 1969, awarded complainant against respondent 

in order issued October 16, 1969. 
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(No. 12,792) 


BOSTON FRUIT AND PRODUCE AUCTION Co., INC. v. JOSEPH GANGI 
& Sons, INc. PACA Docket No. 2-1431. Reparation of 
$768.40 with 6 percent interest from July 1, 1969, awarded 
complainant against respondent in order issued October 17, 
1969. 


(No. 12,793) 


F. J. REARDON, INC. v. JOSEPH GANGI & Sons, INc. PACA Docket 
No. 2-1430. Reparation of $1,339 with 6 percent interest 
from July 1, 1969, awarded complainant against respondent 
in order issued October 17, 1969. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 12,794) 


ANSHIN PRODUCE COMPANY v. PRIME PRODUCE, INC. PACA 
Docket No. 2-1426. Reparation of $566.25 with 6 percent 
interest from June 1, 1969, awarded complainant against 
respondent in order issued October 13, 1969. 


(No. 12,795) 


CAL FRUIT v. PRIME PRODUCE, INC. PACA Docket No. 2-1425. 
Reparation of $3,763.90 with 6 percent interest from June 1, 
1969, awarded complainant against resopndent in order is- 
sued October 13, 1969. 


(No. 12,796) 


HARBOR BANANA DISTRIBUTORS, INC. v. PRIME PRODUCE, INC. 
PACA Docket No. 2-1427. Reparation of $1,049 with 6 per- 
cent interest from May 1, 1969, awarded complainant against 
respondent in order issued October 13, 1969. 
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(No. 12,797) 


MARKET PRE-PAK, INC. v. ANGEL PRODUCE Co. PACA Docket No. 
2-1417. Reparation of $3,895.82 with 6 percent interest from 
August 1, 1969, awarded complainant against respondent in 
order issued October 13, 1969. 


(No. 12,798) 


HELMS PoTATo Co. v. T. & M. PrRopucE, INc. PACA Docket No. 
2-1420. Reparation of $720 with 6 percent interest from May 


1, 1969, awarded complainant against respondent in order 
issued October 14, 1969. 


(No. 12,799) 


JEFFERSON POTATO Co. v. LEO WEGNER Co. PACA Docket No. 
2-1419. Reparation of $7,085.75 with 6 percent interest from 


March 1, 1969, awarded complainant against respondent in 
order issued October 16, 1969. 


(No. 12,800) 


O. C. BJORNEBY POTATO COMPANY v. GUS PIAZZA SALES. PACA 
Docket No. 2-1423. Reparation of $3,050 with 6 percent in- 
terest from May 1, 1969, awarded complainant against re- 
spondent in order issued October 14, 1969. 


(No. 12,801) 


O. P. MURPHY PRODUCE Co., INC. v. VOWELL’S CURB MARKET. 
PACA Docket No. 2-1421. Reparation of $2,850 with 6 per- 
cent interest from December 1, 1968, awarded complainant 


against respondent in order issued October 14, 1969. 


(No. 12,802) 
GEORGE J. PARDI PRODUCE COMPANY v. ANGEL PRODUCE Co. PACA 
Docket No. 2-1436. Reparation of $673.75 with 6 percent 


interest from June 1, 1969, awarded complainant against 
respondent in order issued October 15, 1969. 


In 
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(No. 12,803) 


MCALLEN FRUIT & VEGETABLE COMPANY v. T. & M. PRODUCE, INC. 
PACA Docket No. 2-1437. Reparation of $700 with 6 per- 
cent interest from January 1, 1969, awarded complainant 
against respondent in order issued October 16, 1969. 


(No. 12,804) 


O. P. MURPHY PRODUCE COMPANY, INC. v. SOUTHERN GARDEN, INC. 
PACA Docket No. 2-1433. Reparation of $2,430 with 6 per- 
cent interest from October 1, 1968, awarded complainant 
against respondent in order issued October 17, 1969. 


(No. 12,805) 


CHARLES W. THOMAS v. LEO WEGNER COMPANY. PACA Docket 
No. 2-1418. Reparation of $8,880.75 with 6 percent interest 
from June 1, 1969, awarded complainant against respondent 
in order issued October 17, 1969. 


(No. 12,806) 


A. G. SHORE COMPANY, INC. v. SOUTHERN PRODUCE COMPANY. 
PACA Docket No. 2-1439. Reparation of $500 with 6 percent 
interest from April 1, 1969, awarded complainant against 
respondent in order issued October 20, 1969. 


(No. 12,807) 


EATON FRUIT Co. INC. v. SOUTHERN PRODUCE COMPANY. PACA 
Docket No. 2-1440. Reparation of $754.80 with 6 percent 
interest from January 1, 1969, awarded complainant against 


respondent in order issued October 20, 1969. 


(No. 12,808) 


EVERGREEN FARMS v. PRODUCE SUPPLIERS, INC. PACA Docket No. 
2-1438. Reparation of $1,078.75 with 6 percent interest from 


February 1, 1969, awarded complainant against respondent 
in order issued October 20, 1969. 
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(No. 12,809) 


FLORIDA TOMATO PACKERS, INC. v. SOUTHERN GARDEN, INC. PACA 
Docket No. 2-1435. Reparation of $7,153.50 with 6 percent 


interest from June 1, 1969, awarded complainant against 
respondent in order issued October 20, 1969. 


(No. 12,810) 


MIZOKAMI BROTHERS OF ARIZONA, INC, v. SOUTHERN GARDEN, INC, 


PACA Docket No. 2-1434, Reparation of $4,609.50 with 6 


percent interest from May 1, 1969, awarded complainant 
against respondent in order issued October 20, 1969. 


(No. 12,811) 


PEPPER POTATO FARMS v. BILL MARTINO PropUcE. PACA Docket 
No. 2-1442. Reparation of $1,949.50 with 6 percent interest 


from June 1, 1969, awarded complainant against respondent 
in order issued October 22, 1969. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 12,812) 


SOUTH WATER MARKET CREDIT ASSOCIATION, INC. v. TREASURE 


ISLAND Foops, INC. and/or BEN KLEIN. PACA Docket No. 
2-949. Order issued October 7, 1969. 
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Page 
Virus-Serum-Toxin Act 
VINELAND POULTRY LABORATORIES. Virus-Serum-Toxin 
Docket No. 2. Dismissal—Stipulation of parties 1375 


(No. 12,813) 


In re VINELAND POULTRY LABORATORIES. Virus-Serum-Toxin 
Docket No. 2. Decided October 24, 1969. 


Dismissal—On stipulation of parties 


Where stipulation for dismissal entered into by complainant and respondent 
recites that subsequent to the filing of the Order to Show Cause why 


respondent’s license should not be revoked, respondent has effected 
changes in its plant, personnel and production procedures which satisfy 
complainant that respondent can produce products in compliance with 


the act, the motion is granted and the Order to Show Cause is dismissed. 


John S. Donnaud for complainant, Veterinary Biologics Div., Agricultural 


Research Service. 
David L. Horuvitz, Bridgeton, N.J., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
In this proceeding under the virus-serum-toxin provisions of 
the Act of March 4, 1913 (37 Stat. 832-833; 21 U.S.C. 151-158), 
complainant, Acting Director, Veterinary Biological Division, 


Agricultural Research Service, United States Department of Agri- 


culture, and respondent entered into a stipulation for dismissal 
of the Order To Show Cause why its license under the act should 
not be revoked. 


The stipulation recites that subsequent to the filing of the Order 


To Show Cause respondent has effected changes in its plant, per- 
sonnel and production procedures which satisfy complainant that 
respondent can produce products in compliance with the act. A 
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hearing was not held and Hearing Examiner Holstein recom- 
mended that the motion to dismiss without prejudice made by both 


parties be granted. 


Accordingly, the motion is granted and the Order To Show 
Cause is dismissed without prejudice. 
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t 


1291, 1295, 1299 
BONDING REQUIREMENTS 


Violation of 


CHANGE IN BUSINESS 
Notice of ........ 


CHECKS OR DRAFTS 
Insufficient funds . pace path es eat cela 1268, 1322 





CONSIGNMENT 
Failure to establish saciatiiaile iii ileal Praeccaeras Saiis aa Le 
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CONTRACT 


TI I ooo, Scenitacaicideasdelmavaineie neh ee 


I iaiiicetitiiateriiense xidioiiiatidninnneaens 


ND 528i So ca aa aide alien toma ey a 


CONTRACT PRICE 
Nr I I iil inst sou atiambaesenemaied 
CONTRACT TERM 
Guaranteed contract price .................004. 
Repurchase at specified time 


CORPORATE RESPONDENT 


Sanctions against officers ....0........0.....0.4. 


DAMAGES 
Based on calculated weights ............ 
Difference between contract price and market value 
Loss for diseased animals disallowed 


Loss on resale .................... 


DISCIPLINARY COMPLAINT 


Dismissal of, violation not established 


DISMISSAL 


Agent of disclosed principal 
Court judgment satisfied .... 


Defrauded seller rule not applicable 


Failure to establish agreement to pay for veterinarian 
costs . Bis vinkguamucesamenntaweed fasaetl aaa 


Failure to establish warranty as to animals’ health 
Of disciplinary complaint . 


Withholding on account of prior transaction where 
te I SI WRU Boosh cits cagscigece tives 


EVIDENCE 
Establishing contract of sale ...................000.0000.0. 
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Page ' 
FALSE WEIGHING 
I GE I gsi esineescsnsnsseveississnsinscntsniinensscieminvnessuiyns 1273 
FORUM 
I AN ae on as ale sods asirudualedaeuaeiesuniven uundensceewuoeouvaamasannonss 1320 
INVOICES j 
False or incorrect ..... a eel Ne la ah ace . 1273 
MARKET VALUE 
Applicability of pales eats 1316 
' 
Based on calculated weights ........ hla A al otal 1316 
INNIS Posse acthiney dl ars aecandueluansmtulna Saeaea cn awnstiaalcan enone ; 1316 
PACKER 
Cease and desist from failing to pay when due for meat ’ 
or meat food products . Sei acusa ensicieeuuailas mu elt 1248 b 
Dismissal of disciplinary complaint, violation not estab- 
I ieee anaeuats lial si 1308 =) 
PARTNERSHIP 
a | re . . 12838, 1287, 1291, } 
1295, 1299 
PAYMENT 


Absent weight or price tickets . 
Agreement, liability of party to 


Livestock 


— 

wo w 

=> 

aoa nf 
— a ae 


Of unfair market price, established 
PURCHASE PRICE 
Cease and desist from failing to pay 


Cease and desist from failing to pay when due ........ 1248, 1268, 1322 


SN oan a ane .. 1283, 1287, 
1291, 1295, 1299 


_ = 
tb wo 
o = 
co a 
—— 


RATES AND CHARGES 


Proceeding vacated in conformity with regulations § 
203.11 altaya ES ole eb aie 1315 


et —O 


Proceeding vacated, licensees no longer in operation .... 
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RECORDS 


BI Mss ctscsnssnisuninmiunisiia asmininenibl 


REGISTRATION REQUIREMENTS 


PE Na ha eae 


REJECTION 
Constituting breach of contract 
RESALE 


Defrauded seller rule not applicable 


Liability for loss pigedbuataasemete ; 


ING WO ONID ist iivcnnumnniiniahnimantoan 


Withholding 


RISK OF LOSS IN TRANSIT 


Be BE ieiisvisiisdibuniicisiessccetesnatulaiio 


SANCTIONS 


Against officers of corporation ................ 


Cease and desist order warranted ............ 


Constitutionality of . 


SUPPLEMENTAL ORDER 


EUOL TNBOINGRED ©.0.sisisiciisiicciedecus. 


Bonding requirements .......................000.. 


TITLE 


From seller to buyer on delivery to carrier ............ 


UNFAIR PRACTICE 


Failure to pay when due for meat or meat food products ........... 


MEINE eal ells cs baled ere adamant 


WARRANTY 


TO, OE: DURATION ais vsicsss'ssesessvnessccencesecvscansecsudeossecs 


Implied, not imposed ........ 
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WEIGHTS 


False or incorrect. ...............cccccccceseees 


Perishable Agricultural Commodities Act, 1930 


BROKER 
Not established ......... 


BROKERAGE 
Not allowable under new contract 
BURDEN OF PROOF 


Failure to establish breach of contract ........ 
Failure to establish price adjustment 


Protection agreement against market price decline, not 
established ....... 


CONSIGNMENT 
Evidence of 

CONTRACT 
Failure to establish breach ‘ctusspuserestieiave 1348, 1352, 
New, supersednig original ..... nialh bate cues Sathea 


Of purchase and sale, not established .................0.00000000. 


CONTRACT PRICE 
NN a a occa da, 


CONTRACT TERM 
Protection for brokerage in specified amount 
COUNTERCLAIM 
Full contract price not allowable under new contract .... 
Recovery of balance due, allowed .................... 


DISMISSAL 


Failure to establish contract of sale oo0..0...000.0cccccceeee. 
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FAILURE TO PAY PROMPTLY (DISCIPLINARY) 


IE III: Sic cidicescinsiiictrctiiierdnsinecsncticcitinness 
NE I 56h occa cis aicek vanes somaunatnevaenetdneomuncantedees 


II OE TN iia insstiacecieceecicdasicsicceiersdiceseesectens 


FITNESS FOR LICENSE 


IAN WIN consi Ses Jey ode ada radar lcandaegntetonen 


F.O.B. SALE 


Suitable shipping condition warranty not applicable .... 


FREIGHT AND HANDLING CHARGES 
Allowable 


LICENSE 


I ict ar artic ae pad he Te 


Officer of suspended licensee .................cccccccsecsessecseeeeeeees 


UN ai 5 tes al ; 


LOSS OF PROFITS 


Not allowable under new contract .0................c......ccceeee 


MARKET PRICE 


Protection against decline in, not established ............. 


PRIOR ORDER 


Amended as to amount of award ... 


RECONSIDERATION 


Petition for, dismissed ................. 


Be I I sisi sci sci ise iteaheskvhicdveisawnaaceabect 


STAY ORDER 


MN Sd es ea ae ee 


SUITABLE SHIPPING CONDITION 
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TRANSPORTATION SERVICE AND CONDITIONS 
Normality of 


Virus-Serum-Toxin Act 


DISCIPLINARY COMPLAINT 


Dismissal of, on stipulation of parties 


DISMISSAL 


Of disciplinary complaint, on stipulation of parties 
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